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HOUSE BILL No. 5541

February 5, 1998, Introduced by Rep. Gubow and referred to the Committee on
Judiciary.

A bill to amend 1978 PA 642, entitled
"Revi sed probate code, "
by anendi ng sections 6, 10, and 421 (MCL 700.6, 700.10, and
700. 421) and by addi ng sections 438, 438a, 438b, 439, 439a, 440,
440a, 440b, and 440c.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 6. (1) "Foreign personal representative" neans a per-
sonal representative of a jurisdiction other than this state.

(2) "CGuardian" neans a person appointed by the court, —or—
desi gnated as —steh— A GUARDIAN in a will, OR NAMED AS A STANDBY
GUARDI AN as provided in article 4, to exercise powers over the
person of a mnor or of a legally incapacitated person. QGuardi an
does not include a guardian ad litem
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(3) "Heirs" neans those persons, including the surviving
spouse, who are entitled to the property of a decedent under the
statutes of intestate succession.

Sec. 10. (1) "Security" includes a note, stock, treasury
stock, bond, debenture, evidence of indebtedness, certificate of
interest or participation in an oil, gas, or mning title or
| ease or in paynents out of production under a title or |ease,
collateral trust certificate, transferable share, voting trust
certificate, or in general, an interest or instrunent commonly
known as a security, or a certificate of interest or participa-
tion, a tenporary or interimcertificate, receipt or certificate
of deposit for, or a warrant or right to subscribe to, or pur-
chase any of the —foregotrng— LI STED | TEMS.

(2) "Settlenment"” as to a decedent's estate, includes the
full process of admnistration, distribution, and cl osing.

(3) "Special party" nmeans any of the foll ow ng persons
—whteh— THAT are required to be given notice —purstant—te— BY | aw
or suprene court rule: attorney general; foreign consul; —a—
county or state —departrrent—of——soetatl—servieces— FAMLY | NDEPEN-
DENCE ACGENCY; guardian; guardian ad litem attorney of record of
an interested party; or —an— attorney in fact or agent having
dur abl e power of attorney.

(4) "STANDBY GUARDI AN'" MEANS A GUARDI AN WHOSE AUTHORI TY TO
ACT AS A GUARDI AN IS PRESCRI BED BY SECTI ONS 438 TO 440D.

(5 —4)— "State public adm nistrator” neans a state public
adm ni strator appoi nted under —Act—No—194—-of—thePublteActs—of

03149' 97



© 00 N o 0o b~ W DN P

NN N NDNNDNDNRRRRR R R R R R
N o o b~ NP O O 0N oA WDN PP O

3
taws— 1947 PA 194, MCL 720.201 TO 720. 223.

(6) —5)— "Supervised adm ni stration” nmeans adm ni stration
in a proceeding authorized by Iaw or rule and designed to give
court control of the acts of a personal representative.

Sec. 421. A person beconmes a M NOR S guardi an —ef—a—mnor—
by acceptance of a testamentary appoi ntnent, —er—upen— BY COURT
appoi nt nent, —by—the—eourt— OR AS PROVI DED I N SECTI ONS 438 TO
440D. The guardi anship status continues until term nated, wth-
out regard to the location fromtine to time of the guardi an and
m nor war d.

SEC. 438. AS USED I N SECTI ONS 438 TO 440C

(A "AGE OF REASON' MEANS THE AGE BY WHICH A M NOR AT- RI SK
CH LD I S CAPABLE OF UNDERSTANDI NG THE NATURE AND CONSEQUENCES OF
DECI SI ONS CONCERNI NG H'S OR HER OMN CARE, CENERALLY BY ACE 14.

(B) "AT-RI SK CH LD'" MEANS AN UNDER- 18- YEAR- OLD CHI LD WHO HAS
A DEBI LI TATED OR | NCAPACI TATED PARENT OR GUARDI AN AND WHO, AS A
RESULT OF THAT Cl RCUMSTANCE, M GHT BE REMOVED BY THE STATE AND
PLACED | N FOSTER CARE.

(C) "ATTENDI NG PHYSI Cl AN' MEANS A PETITIONER S OR
DESI GNATOR S PRI MARY PHYSI Cl AN OR A PHYSI Cl AN ACTI NG ON THE PRI -
MARY PHYSI CIl AN S BEHALF. | F NO PHYSI Cl AN HAS THI S RESPONSI BI LI -
TY, A PHYSICIAN WHO | S FAM LI AR WTH THE PETI TIONER S OR
DESI GNATOR S MEDI CAL CONDI TI ON MAY ACT AS THE ATTENDI NG
PHYSI ClI AN.

(D) "CONSENT" MEANS WRI TTEN CONSENT SI GNED BY A CHI LD S
PARENT OR LEGAL CUSTODI AN | N THE PRESENCE COF 2 W TNESSES WHO ALSO
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SI GN THE CONSENT. THE CONSENT CONSTI TUTES THE TERMS FOR THE
COMVENCEMENT OF THE STANDBY GUARDI AN S DUTI ES.

(E) "DEBILITY" MEANS A PETI TIONER S OR DESI GNATOR S CHRONI C
AND SUBSTANTI AL | NABI LI TY, AS THE RESULT OF A PHYSI CAL | LLNESS,

DI SEASE, OR | NJURY, TO PROVI DE PRI MARY CARE FOR H S OR HER
AT- Rl SK CHI LD.

(F) "DEBILITY DETERM NATI ON' MEANS A WRI TTEN DETERM NATI ON
BY AN ATTENDI NG PHYSI Cl AN THAT CONTAI NS THE ATTENDI NG PHYSI Cl AN S
OPI NI ON TO A REASONABLE DEGREE OF MEDI CAL CERTAI NTY REGARDI NG THE
NATURE, CAUSE, EXTENT, AND PROBABLE DURATION OF A PETITIONER S OR
DESI GNATOR S DEBI LI TY.

(G "DESI GNATI ON' MEANS A VWRI TTEN DOCUMENT EXECUTED BY A
DESI GNATOR AS PRESCRI BED BY SECTI ON 440.

(H) "DESI GNATOR" MEANS A PARENT OR GUARDI AN WHO DESI GNATES A
STANDBY GUARDI AN I N A DESI GNATI ON.

(1) "EXTENDED FAM LY" MEANS ALL BI OLOG CAL FAM LY MEMBERS,
OTHER THAN A PARENT, AND CLOSE FAM LY FRI ENDS WHO HAVE AN ESTAB-
LI SHED BOND W TH THE CHI LD.

(J) "I NCAPACI TY" MEANS A PETITIONER S OR DESI GNATOR' S
CHRONI C AND SUBSTANTI AL I NABI LITY, AS A RESULT OF MENTAL OR
ORGANI C | MPAI RVENT, TO UNDERSTAND THE NATURE AND CONSEQUENCES OF
DECI SI ONS CONCERNI NG THE CARE OF H'S OR HER M NOR AT-RI SK CHI LD
AND A CONSEQUENT | NABI LI TY TO MAKE THESE DECI SI ONS.

(K) "1 NCAPACI TY DETERM NATI ON' MEANS A WRI TTEN DETERM NATI ON
BY AN ATTENDI NG PHYSI Cl AN THAT CONTAI NS THE ATTENDI NG PHYSI Cl AN S
OPI NI ON TO A REASONABLE DEGREE OF MEDI CAL CERTAI NTY REGARDI NG THE
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NATURE, CAUSE, EXTENT, AND PROBABLE DURATI ON OF A PETITIONER S OR
DESI GNATOR' S | NCAPACI TY.

SEC. 438A. AS USED I N SECTI ONS 438 TO 440C:

(A) "M NOR CH LD'" MEANS A CHI LD UNDER THE ACGE OF 18 YEARS
BUT EXCLUDES A CHI LD RESI DI NG I N A PLACEMENT FUNDED OR APPROVED
BY THE FAM LY | NDEPENDENCE AGENCY UNDER ElI THER A VOLUNTARY PLACE-
MENT AGREEMENT OR COURT ORDER

(B) "PETITI ONER' MEANS A PARENT OR GUARDI AN WHO PETI TI ONS
FOR COURT APPO NTMENT OF A STANDBY GUARDI AN FOR H'S OR HER M NOR
CH LD OR WARD.

(© "STANDBY GUARDI AN' MEANS A GUARDI AN WHO | S EMPOWERED
UNDER A COURT ORDER OR DESI GNATI ON TO TEMPORARI LY ASSUME GUARD-
| ANSHHP OF A MNOR CH LD S OR WARD S PERSON OR PROPERTY, OR BOTH,
UPON A PARENT'S OR GUARDI AN S DEATH, | NCAPACITY, DEBILITY, OR
CONSENT AS PROVI DED I N SECTI ONS 438B TO 440C.

(D) "STANDBY OPEN ADCPTI ON' MEANS THE DI RECT ADOPTI ON OF AN
AT-RI SK CH LD BY A STANDBY GUARDI AN UPON THE DEATH OF THE CHI LD S
PARENT OR GUARDI AN, | N VVHI CH COVMUNI CATI ON AND SUPPORT W TH THE
ADOPTED AT-RI SK CH LD S EXTENDED FAM LY, AS WELL AS THE CHI LD S
COMVMUNI TY, ARE SOUGHT, OBTAI NED, AND MAI NTAI NED.

(E) "TRI GGERI NG EVENT" MEANS AN EVENT STATED IN A PETI TI ON
OR DESI GNATI ON, OR I N A COURT ORDER, THAT EMPONERS A STANDBY
GUARDI AN TO ASSUVE GUARDI ANSHI P OF THE M NOR CH LD WHO I S THE
SUBJECT OF THE PETI TI ON OR DESI GNATI ON, WHI CH EVENT MAY BE THE
PETI TI ONER' S OR DESI GNATOR' S DEATH, DEBILITY, | NCAPACITY, OR
CONSENT.
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(F) "VOLUNTARY PLACEMENT" MEANS THE PRI MARY CAREQ VER S
CONSENSUAL PLACEMENT OF AN AT-RI SK CHI LD | NTO THE CARE OF A
STANDBY GUARDI AN.

SEC. 438B. (1) A PROVISION OF THI S ACT RELATI NG TO GUARDI -
ANS AND GUARDI ANSHI PS APPLES TO A STANDBY GUARDI AN. | F, HOWEVER,
ANOTHER PROVI SI ON CONFLI CTS WTH A PROVI SI ON OF SECTI ONS 438 TO
440C, THEN THE PROVI SI ON I N SECTI ONS 438 TO 440C CONTROLS.

(2) IF THE PARENT OR GUARDI AN IS LI VING THE EMPOAERMENT OF
A STANDBY GUARDI AN DOES NOT BY | TSELF TERM NATE PARENTAL RI GHTS
OR THE GUARDI ANSHI P. THE PARENT OR GUARDI AN AND THE STANDBY
GUARDI AN HAVE CONCURRENT AUTHORI TY W TH RESPECT TO THOSE ASPECTS
OF THE M NOR CH LD S PERSON OR PROPERTY THAT ARE UNDER THE
STANDBY GUARDI AN' S AUTHORI TY.

SEC. 439. (1) UPON A PARENT' S OR GUARDI AN S PETITION, THE
COURT MAY APPO NT A STANDBY GUARDI AN FOR A M NOR CH LD. | F | DEN-
TIFIED I N THE PETI TION, THE COURT MAY ALSO APPO NT AN ALTERNATE
STANDBY GUARDI AN TO ACT | F THE APPO NTED STANDBY GUARDI AN DI ES,
BECOMES | NCAPACI TATED, OR OTHERW SE REFUSES OR | S UNABLE TO
ASSUME THE DUTI ES OF THE STANDBY GUARDI AN AFTER A TRI GGERI NG
EVENT.

(2) A PETITION FOR THE COURT APPO NTMENT OF A M NOR CHI LD S
STANDBY GUARDI AN SHALL STATE AT LEAST ALL OF THE FOLLOW NG

(A) WH CH TRI GGERI NG EVENT OR EVENTS ACTI VATE THE AUTHORI TY
OF THE STANDBY GUARDI AN.

(B) THAT THERE IS A SIGNI FI CANT RI SK OF THE PARENT' S OR
GUARDI AN' S DEATH, | NCAPACITY, OR DEBILITY AS A RESULT CF A
PROGRESSI VE CHRONI C CONDI TI ON OR A FATAL | LLNESS. A PETI Tl ONER
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'S NOT' REQUI RED TO SUBM T MEDI CAL DOCUMENTATI ON OF THE
PETI TI ONER' S TERM NAL STATUS

(© THE PROPOSED STANDBY GUARDI AN S NAME AND ADDRESS.

(3) A PETITIONER UNDER THI'S SECTION | S NOT REQUI RED TO
APPEAR | N COURT | F UNABLE TO APPEAR, EXCEPT UPON MOTI ON OF THE
COURT OR BY A PARTY, AND FOR GOOD CAUSE SHOWN.

SEC. 439A. (1) THE COURT SHALL APPO NT A STANDBY GUARDI AN
UNDER SECTI ON 439 | F THE COURT FI NDS THAT THERE IS A SI GNI FI CANT
RI SK OF THE PETI TI ONER S DEATH, | NCAPACITY, OR DEBILITY AS A
RESULT OF A PROGRESSI VE CHRONI C CONDI TI ON OR A FATAL | LLNESS AND
THAT THE M NOR CHI LD S | NTERESTS WOULD BE PROMOTED BY THE
APPO NTMENT. THE ORDER APPO NTI NG THE STANDBY GUARDI AN SHALL
SPECI FY EACH TRI GGERI NG EVENT THAT EMPOWNERS THE STANDBY
GUARDI AN.

(2) WTH' N 30 DAYS AFTER FI LI NG OF A PETI TI ON UNDER SECTI ON
439, NOTI CE SHALL BE SERVED ON THE M NOR CHI LD S PARENT OR GUARD-
| AN, OR THE PROPCSED STANDBY GUARDI AN, AS APPROPRI ATE. DURI NG
THE TIME THE PETI TION | S PENDI NG THE COURT SHALL G VE PREFERENCE
TO MAI NTAI NI NG CUSTODY W TH THE PARENT OR GUARDI AN, OR THE PRO
POSED STANDBY GUARDI AN.  THI'S SECTI ON DOES NOT AFFECT A PARENT' S
PARENTAL RI GHTS.

(3) I'F, AFTER DI LI GENT SEARCH, A PARENT OR GUARDI AN CANNOT
BE FOUND, THE PARENT OR GUARDI AN SHALL BE SERVED AS PROVI DED I N
SUPREME COURT RULES. AS PART OF THIS PROCESS, |IF THERE IS A NO\
CUSTCODI AL PARENT, HE OR SHE SHALL BE G VEN AN OPPORTUNI TY TO LI T-
| GATE H'S OR HER FI TNESS.
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(4) A TEMPORARY GUARDI AN MAY BE APPO NTED AFTER THE
PROCEEDI NG HAS BEGUN TO ENSURE GUARDI ANSHI P CONTI NUI TY THROUGHOUT
THE PROCESS. A PETI TI ONER MUST BE | N SUFFI Cl ENT GOOD HEALTH TO
PROVI DE APPRCPRI ATE CARE OF THE M NOR CHI LD.

SEC. 440. (1) A PARENT MAY DESI GNATE IN A WRI TI NG A PERSON
QUALI FI ED TO BE EMPONERED TO BE GUARDI AN OF THE PERSON COR ESTATE,
OR BOTH, OF THE PARENT' S UNMARRI ED M NOR CHI LD OR CHI LD LI KELY TO
BE BORN UPON OCCURRENCE OF A TRI GGERI NG EVENT. | F, HONEVER, A
M NOR CHI LD HAS REACHED THE AGE OF REASON, HE OR SHE MAY NAME A
STANDBY GUARDI AN OF H'S OR HER OWN CHO CE. A PARENT OR GUARDI AN
OF AN UNVARRI ED M NOR OR A CHI LD LI KELY TO BE BORN MAY DESI GNATE
IN A VRI TI NG A PERSON QUALI FI ED TO BE EMPONERED TO BE A SUCCESSOR
GUARDI AN OF THE M NOR S PERSON OR ESTATE, OR BOTH. THE DESI G\A-
TI ON MUST BE W TNESSED BY 2 OR MORE CREDI BLE W TNESSES AT LEAST
18 YEARS OF AGE, NEI THER OF WHOM | S THE PERSON DESI GNATED AS THE
GUARDI AN.

(2) IF THE PARENT OR GUARDIAN IS SO I LL THAT HE OR SHE MNAY
Dl E BEFORE THE COURT DATE, |F THE PARENT | S RELUCTANT AT THAT
MOMVENT TO FILE IN COURT, OR AS A FIRST STEP, | F PRO BONO COUNSEL
W LL BE UTI LI ZED BUT HAS NOT YET BEEN OBTAI NED, THE DESI GNATI ON
MAY BE PROVI DED BY ANY COVPETENT EVI DENCE.

(3) NOTHING IN THI' S SECTI ON SHALL BE CONSTRUED TO DEPRI VE A
PARENT OF PARENTAL RI GHTS.

SEC. 440A. (1) UPON THE OCCURRENCE OF A TRI GGERI NG EVENT
STATED IN A WRI TTEN DESI GNATI ON EXECUTED UNDER SECTI ON 440, THE
STANDBY GUARDI AN ASSUMES GUARDI ANSHI P. | F THE TRI GGERI NG EVENT
| S THE DESI GNATOR S | NCAPACI TY OR DEBI LITY, A COPY OF THE
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ATTENDI NG PHYSI Cl AN' S DETERM NATI ON SHALL BE PROVI DED TO THE
STANDBY GUARDI AN AND TO THE PRESI DI NG COURT W THI N 60 DAYS AFTER
THE TRI GGERI NG EVENT.

(2) A STANDBY GUARDI AN MAY DECLI NE THE DESI GNATI ON AT ANY
TI ME BEFORE THE ASSUMPTI ON OF DUTI ES BY NOTI FYI NG THE DESI GNATOR
OF TH S REFUSAL I N VWRI TI NG

(3) A DESI GNATOR MAY REVOKE A STANDBY GUARDI ANSHI P DESI GNA-
TI ON BY NOTI FYI NG THE STANDBY GUARDI AN ORALLY OR I N WRI TI NG OR BY
ANY OTHER ACT EVI DENCI NG A SPECI FI C | NTENT TO REVOKE THE
DESI GNATI ON.

SEC. 440B. (1) UNLESS A PETITI ON FOR COURT APPO NTMENT OF A
STANDBY GUARDI AN | S MADE BY THE DESI GNATOR OR THE DESI GNATED
STANDBY GUARDI AN, A DESI GNATI ON MADE UNDER SECTI ON 440 EXPI RES 2
YEARS AFTER THE DATE OF THE WRI TTEN DESI GNATI ON AND MAY BE
RENEWED BY REFI LI NG THE PETI TI O\.

(2) I'N A PROCEEDI NG FOR COURT APPO NTMENT OF A STANDBY
GUARDI AN, A DESI GNATI ON CONSTI TUTES A REBUTTABLE PRESUMPTI ON THAT
THE PROPOSED STANDBY GUARDI AN IS CAPABLE OF SERVI NG AS GUARDI AN.
IN THE EVENT OF THE DESI GNATOR S DEATH, A DESI GNATI ON CONFERS A
PREFERENCE UPON THE DESI GNATED STANDBY GUARDI AN FOR THE CHO CE OF
PERVANENT GUARDI AN, SUBJECT TO THE RI GHT OF THE OTHER PARENT, AND
| S I NTENDED TO FACI LI TATE THE DI RECT STANDBY OPEN ADOPTI ON OF THE
M NOR AT- Rl SK CHI LD.

(3) EXCEPT AS SET FORTH IN THI' S SECTI ON, THE PETI TI ON FOR
THE COURT APPO NTMENT OF A DESI GNATED STANDBY GUARDI AN SHALL
COWPLY W TH THE PROCEDURE SET FORTH | N SECTI ON 439.
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SEC. 440C. A DESI GNATI ON MAY BE, BUT NEED NOT BE, IN THE

FOLLOW NG FORM
"DESI GNATI ON OF STANDBY GUARDI AN

|, (PARENT'S OR GUARDI AN 'S NAME), NAME ( STANDBY GUARDI AN S
NAVE, HOVE ADDRESS, AND TELEPHONE NUMBER) AS STANDBY GUARDI AN OF
(CH LD S NAME), MY CHI LD (OR WARD). BY THI' S CONSENT AND DESI GNA-
TION, | AM PROVI DI NG THAT THE DESI GNATED STANDBY GUARDI AN S
AUTHORI TY TAKES EFFECT | F AND WHEN ANY OF THE FOLLOW NG EVENTS
OCCUR:

(1) My ATTENDI NG PHYSI Cl AN CONCLUDES THAT | AM MENTALLY
| NCAPACI TATED, AND THUS UNABLE TO CARE FOR My CHI LD (OR WARD) .

(2) My ATTENDI NG PHYSI CI AN CONCLUDES THAT | AM PHYSI CALLY
DEBI LI TATED, AND THUS UNABLE TO CARE FOR My CHI LD (OR WARD), AND
| CONSENT I N VWRI TI NG BEFORE 2 W TNESSES TO THE DESI GNATED STANDBY
GUARDI AN' S AUTHORI TY TO TAKE EFFECT.

(3) MY DEATH.
THERE | S CONCURRENT AUTHORI TY BETWEEN MYSELF AND MY CHI LD S (OR
WARD S) STANDBY GUARDI AN.

I N THE EVENT THAT THE PERSON DESI GNATED |'S UNABLE OR UNW LL-
I NG TO ACT AS MY CHILD S (OR WARD S) GUARDI AN, | NAME (ALTERNATE
STANDBY GUARDI AN' S NAME, ADDRESS, AND TELEPHONE NUMVBER) AS ALTER-
NATE STANDBY GUARDI AN OF MY CHI LD.

| N THE EVENT THAT | AM | NCAPACI TATED OR DEBI LI TATED AND A
STANDBY GUARDI AN | S EMPONERED AS PROVI DED IN THI S STATEMENT, |
DECLARE THAT I T IS MY I NTENTI ON TO RETAI N FULL PARENTAL RI GHTS TO
THE EXTENT CONSI STENT W TH MY CONDI TI ON AND, FURTHER, THAT I
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RETAIN THE AUTHORI TY TO REVOKE THE STANDBY GUARDI ANSHI P
CONSI STENT WTH MY RI GHTS UNDER LAW AT ANY TI ME

DESI GNATOR' S SI GNATURE

W TNESS' S SI GNATURE:

ADDRESS:

DATE

W TNESS' S S| GNATURE:

ADDRESS:

DATE
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