HOUSE BILL No. 5580

February 17, 1998, Introduced by Rep. Dobb and referred to the Committee on Tax
Policy.

A bill to amend 1941 PA 122, entitl ed

"An act to establish a revenue division of the departnent of
treasury; to prescribe its powers and duties as_ the revenue col -
| ection” agency of the state; to prescribe certain powers and
duties of the state treasurer; to create the position and to
define the powers and duties of the state conmi ssioner of reve-
nue; to provide for the transfer of powers and duties now vested
in certaln other state boards, comm ssions, departnents and
offices; to prescribe certain duties of and require certain
reports fromthe departnent of treasury; to provide procedures
for the paynent, adm nistration, audit; assessnment, |evy of
interests or penalties on, and appeals of taxes and tax liabili-
ty; to prescribe its powers and duties if an agreenent to act as
agent for a city to admnister, collect, and enforce the city.

i ncome tax act on behalf of a city is entered into with any city;
to provide an appropriation; to abolish the state board of " tax
adm nistration; and to declare the effect of this act,"”

by anendi ng section 28 (MCL 205.28), as anended by 1993 PA 13,
and by addi ng section 30c.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
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Sec. 28. (1) The following conditions apply to all taxes
adm ni stered under this act unless otherw se provided for in the
specific tax statute:

(a) Notice, if required, shall be given either by personal
service or by certified nmail addressed to the |ast known address
of the taxpayer. Service upon the conm ssioner may be nmade in
t he sane manner.

(b) An injunction shall not issue to stay proceedi ngs for
t he assessnent and collection of a tax.

(c) In addition to the node of collection provided in this
act, the departnment may institute an action at law in any county
in which the taxpayer resides or transacts business.

(d) The conm ssioner may request in witing information or
records in the possession of any other departnent, institution,
or agency of state governnent for the performance of duties under
this act. Departnents, institutions, or agencies of state gov-
ernnment shall furnish the information and records upon receipt of
the comm ssioner's request. Upon request of the conm ssioner,
any departnent, institution, or agency of state governnent shal
hol d a hearing under the adm nistrative procedures act of 1969,
—Act—No—306—ef—thePuble—Aets—of 1969 —as—anmended,—betrng—see—
tHons—24—201to0—24-328oftheMehigan—Conpited—taws— 1969 PA
306, MCL 24.201 TO 24.328, to consider withholding a |icense or
permt of a person for nonpaynent of taxes or accounts collected
under this act.

(e) —Fhe— EXCEPT AS OTHERW SE PROVI DED I N SECTI ON 30C, THE

comm ssi oner or an enpl oyee of the departnent shall not

05182' 97 *



© 00 N o 0o b~ W N P

L o =
o N o o M WN - O

19
20
21
22
23
24
25
26
27

3

conprom se or reduce in any manner the taxes due to or clained by
the state or unpaid accounts or anmounts due to any departnent,
institution, or agency of state governnent. This subdivision
does not prevent a conprom se of interest or penalties, or both.

(f) Except as otherwi se provided in this subdivision, an
enpl oyee, authorized representative, or forner enployee or autho-
rized representative of the departnent or anyone connected with
t he departnent shall not divulge any facts or information
obtained in connection with the adm nistration of a tax or infor-
mati on or paraneters that would enable a person to ascertain the
audit selection or processing criteria of the departnent for a
tax adm ni stered by the departnent. A person may disclose infor-
mation described in this subdivision if the disclosure is
required for the proper admnistration of a tax |aw adm ni stered
under this act, pursuant to a judicial order sought by an agency
charged with the duty of enforcing or investigating support obli-
gations pursuant to an order of a court in a donestic relations

matter as that termis defined in section 31 of the friend of the

court act, —Act—No—294—-ofthePubt+e-Aets—of—1982—betng——seetion
55253t of theMechtgan—Corptted—taws— 1982 PA 294, MCL 552. 531,

or pursuant to a judicial order sought by an agency of the feder-
al, state, or |local governnment charged with the responsibility
for the adm nistration or enforcenment of crimnal |aw for pur-
poses of investigating or prosecuting crimnal matters or for
federal or state grand jury proceedings or a judicial order if
the taxpayer's liability for a tax adm nistered under this act is

to be adjudicated by the court that issued the judicial order.
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However, the conm ssioner or a person designated by the
conm ssioner may divulge information set forth or disclosed in a
return or report or by an investigation or audit to any depart-
ment, institution, or agency of state governnment upon receipt of
a witten request froma head of the departnent, institution, or
agency of state governnent if it is required for the effective
adm ni stration or enforcenent of the laws of this state, to a
proper officer of the United States departnent of treasury, and
to a proper officer of another state reciprocating in this
privilege. The conm ssioner may enter into reciprocal agreenents
wi th other departnents of state governnent, the United States
departnent of treasury, |local governnmental units within this
state, or taxing officials of other states for the enforcenent,
col l ection, and exchange of data after ascertaining that any
information provided will be subject to confidentiality restric-
tions substantially the sane as the provisions of this act.

(2) A person who violates subsection (1)(e) or (1)(f) is
guilty of a felony, punishable by a fine of not nore than
$5, 000. 00, or inprisonnent for not nore than 5 years, or both,
together with the costs of prosecution. |In addition, if the
offense is commtted by an enpl oyee of this state, the person
shall be dism ssed fromoffice or discharged from enpl oynent upon
convi cti on.

(3) A person liable for any tax adm ni stered under this act
shal | keep accurate and conpl ete records necessary for the proper
determnation of tax liability as required by |aw or rule of the

depart nent.

05182' 97 *



© 00 N o 0o b~ W N P

NN N NDNNNDNRRRRRR R R R R
N o o b~ NP O O 0N oA WDN PP O

5

SEC. 30C. (1) THE COWM SSI ONER, OR AN AUTHCRI ZED
REPRESENTATI VE OF THE COWM SSI ONER, ON BEHALF OF THE DEPARTMENT,
MAY ENTER | NTO A VOLUNTARY DI SCLOSURE AGREEMENT W TH A PERSON WHO
HAS UNDERREPCRTED ANY TAX LI ABILITY AS A RESULT OF THE DEPARTMENT
MCODI FYI NG THE NEXUS STANDARDS AFTER DECEMBER 31, 1997.

(2) ALL TAXES AND FEES ADM NI STERED UNDER THI S ACT ARE ELI -
G BLE FOR I NCLUSI ON I N A VOLUNTARY DI SCLOSURE AGREEMENT.

(3) TO BE ELI A BLE FOR A VOLUNTARY DI SCLOSURE AGREEMENT,
SUBJECT TO SUBSECTION (1), A PERSON MUST MEET ALL OF THE FOLLOW
| NG REQUI REMENTS:

(A) EXCEPT AS PROVI DED I N SUBSECTI ON (9), HAS HAD NO PREVI -
QUS CONTACT BY THE DEPARTMENT OR | TS AGENTS, | NCLUDI NG THE
MULTI STATE TAX COWM SSI ON, REGARDI NG A TAX COVERED BY THE
AGREEMENT.

(B) HAS HAD NO NOTI FI CATI ON OF AN | MPENDI NG AUDI T BY THE
DEPARTMENT OR | TS AGENTS, | NCLUDI NG THE MJULTI STATE TAX
COW SSI ON.

(© IS NOT CURRENTLY UNDER AUDI T BY THE DEPARTMENT OF TREA-
SURY OR UNDER | NVESTI GATI ON BY THE DEPARTMENT OF STATE PQLI CE,
DEPARTMENT OF ATTORNEY CGENERAL, OR ANY LOCAL LAW ENFORCEMENT
AGENCY REGARDI NG A TAX COVERED BY THE AGREEMENT.

(D) I'S NOT CURRENTLY THE SUBJECT OF A CIVIL ACTION OR A
CRI M NAL PROSECUTI ON | NVOLVI NG ANY TAX COVERED BY THE AGREEMENT.

(E) HAS AGREED TO REQ STER, FILE RETURNS, AND PAY ALL TAXES
DUE | N ACCORDANCE W TH ALL APPLI CABLE LAWS OF THI S STATE FOR ALL
TAXES ADM NI STERED UNDER THI S ACT FOR ALL PERI ODS AFTER THE
LOOKBACK PERI OD.
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(F) HAS AGREED TO PAY ALL TAXES DUE FOR EACH TAX COVERED
UNDER THE AGREEMENT FOR THE LOOKBACK PERI OD, PLUS STATUTORY
| NTEREST AS STATED I N SECTION 23, W THI N THE PERI OD OF TI ME AND
I N THE MANNER SPECI FI ED | N THE AGREEMENT.

(G HAS AGREED TO FI LE RETURNS AND WORKSHEETS FOR THE LOOK-
BACK PERI OD AS SPECI FI ED | N THE AGREEMENT.

(H) HAS AGREED TO ALL OTHER TERMS AND CONDI TI ONS SPECI FI ED
BY THE COWMM SSI ONER, OR AN AUTHORI ZED REPRESENTATI VE OF THE COM
M SSI ONER, ON BEHALF OF THE DEPARTMENT, | N THE AGREEMENT.

(4) 1F A PERSON SATI SFI ES ALL REQUI REMENTS STATED | N SUBSEC-
TION (3), THE DEPARTMENT MAY ENTER | NTO A VOLUNTARY DI SCLOSURE
AGREEMENT W TH THAT PERSON PROVI DI NG THE FOLLOW NG RELI EF:

(A) NOTW THSTANDI NG SECTI ON 28(1) (E) OF THI'S ACT, THE
DEPARTMENT SHALL NOT ASSESS ANY TAX, DELI NQUENCY FOR A TAX, PEN-
ALTY, OR | NTEREST COVERED UNDER THE AGREEMENT FOR ANY PERI OD
BEFORE THE LOOKBACK PERI OD | DENTI FI ED | N THE AGREENMENT.

(B) THE DEPARTMENT SHALL NOT ASSESS ANY APPLI CABLE DI SCRE-
TI ONARY OR NONDI SCRETI ONARY PENALTI ES FOR THE LOOKBACK PERI OD.

(C) THE DEPARTMENT SHALL PROVI DE COMPLETE CONFI DENTI ALI TY OF
THE AGREEMENT AND SHALL ALSO ENTER | NTO AN AGREEMENT NOT TO DI S-
CLOSE, | N ACCORDANCE W TH SECTI ON 28(1) (F), ANY OF THE TERMB OR
CONDI TI ONS OF THE AGREEMENT TO ANY TAX AUTHORI TI ES OF ANY STATE
OR GOVERNVENTAL AUTHORI TY OR TO ANY PERSON EXCEPT AS REQUI RED BY
EXCHANGE OF | NFORMATI ON AGREEMENTS AUTHORI ZED UNDER SECTI ON
28(1) (F), | NCLUDI NG THE | NTERNATI ONAL FUEL TAX AGREEMENT UNDER
CHAPTER 317 OF TITLE 49 OF THE UNI TED STATES CODE, 49
U.S.C. 31701 TO 31708. THE DEPARTMENT SHALL NOT EXCHANGE
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| NFORMATI ON OBTAI NED UNDER THI' S SECTI ON W TH OTHER STATES
REGARDI NG THE PERSON UNLESS SPECI FI CALLY REQUESTED BY OTHER
STATES.

(5) THE DEPARTMENT SHALL NOT BRI NG A CRI M NAL ACTI ON AGAI NST
A PERSON FOR FAI LURE TO REPORT OR TO REM T ANY TAX COVERED BY THE
AGREEMENT BEFORE OR DURI NG THE LOOKBACK PERI OD | F THE FACTS
ESTABLI SHED BY THE DEPARTMENT ARE NOT MATERI ALLY DI FFERENT FROM
THE FACTS DI SCLOSED BY THE PERSON TO THE DEPARTMENT.

(6) A VOLUNTARY DI SCLOSURE AGREEMENT | S EFFECTI VE WHEN
SI GNED BY THE PERSON SUBJECT TO THE AGREEMENT, OR H'S, HER, OR
| TS LAWFUL REPRESENTATI VE, AND RETURNED TO THE DEPARTMENT W THI N
THE TI ME PERI OD SPECI FI ED | N THE AGREEMENT. THE DEPARTMENT SHALL
ONLY PROVI DE THE RELI EF SPECI FI ED I N THE EXECUTED AGREEMENT. ANY
VERBAL OR WRI TTEN COMMUNI CATI ON BY THE DEPARTMENT BEFORE THE
EFFECTI VE DATE OF THE AGREEMENT SHALL NOT AFFORD ANY PENALTY
WAl VER, LI M TED LOOKBACK PERI OD, OR OTHER BENEFI T OTHERW SE
AVAI LABLE UNDER THI' S SECTI ON

(7) A MATERI AL M SREPRESENTATI ON OF THE FACT BY AN APPLI CANT
RELATI NG TO THE APPLI CANT' S CURRENT ACTIVITY IN TH S STATE
RENDERS AN AGREEMENT NULL AND VO D AND OF NO EFFECT. A CHANCE IN
THE ACTI VI TI ES OR OPERATI ONS OF A PERSON AFTER THE EFFECTI VE DATE
OF THE AGREEMENT |'S NOT A MATERI AL M SREPRESENTATI ON OF FACT AND
SHALL NOT AFFECT THE AGREEMENT' S VALI DI TY.

(8) THE DEPARTMENT MAY AUDI T ANY OF THE TAXES COVERED BY THE
AGREEMENT W THI N THE LOOKBACK PERI CD OR | N ANY PRI OR PERI OD | F,
I N THE DEPARTMENT' S OPI NION, AN AUDIT OF A PRIOR PERIOD | S
NECESSARY TO DETERM NE THE PERSON S TAX LI ABILITY FOR THE TAX
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PERI ODS W THI N THE LOOKBACK PERI OD OR TO DETERM NE ANOTHER
PERSON' S TAX LI ABI LI TY.

(9) ANY PERSON WHO PRI OR TO THE DATE OF ENACTMENT OF THE
AVENDATORY ACT THAT ADDED THI S SECTI ON RECEI VED A LETTER OF
| NQUI RY, WHETHER A FI NAL LETTER OR OTHERW SE, REQUESTI NG | NFORMA-
TI ON UNDER SECTI ON 21(2) (A) SHALL QUALIFY FOR A VOLUNTARY DI SCLO
SURE AGREEMENT | F THE NONFI LER SENDS A WRI TTEN REQUEST TO THE
DEPARTMENT TO ENTER | NTO A VOLUNTARY DI SCLOSURE AGREEMENT W THI N
90 DAYS AFTER THE DEPARTMENT NOTI FI ES THE NONFI LER OF THE PROVI -
SIONS OF THI'S SECTI ON.

(10) NOTHI NG I N THI S SECTI ON SHALL BE | NTERPRETED TO ALLOW
OR PERM T UNJUST ENRI CHVENT AS THAT TERM |'S DEFI NED | N SUBSECTI ON
(11). ANY TAX COLLECTED OR W THHELD FROM ANOTHER PERSON BY AN
APPLI CANT SHALL BE REM TTED TO THE DEPARTMENT W THOUT RESPECT TO
WHETHER | T WAS COLLECTED DURI NG OR BEFORE THE LOOKBACK PERI OD.

(11) AS USED IN THI S SECTI ON:

(A) "LOOKBACK PERI OD' MEANS 1 OR MORE OF THE FOLLOW NG:

(i) THE MOST RECENT 48- MONTH PERI OD AS DETERM NED BY THE
DEPARTMENT OR THE FI RST DATE THE PERSON SUBJECT TO AN AGREEMENT
UNDER THI' S SECTI ON BEGAN DO NG BUSI NESS | N THE STATE | F LESS THAN
48 NONTHS.

(ii) FOR SINGLE BUSI NESS TAXES LEVI ED UNDER THE SI NGLE BUSI -
NESS TAX ACT, 1975 PA 228, MCL 208.1 TO 208. 145, THE LOOKBACK
PER OD SHALL BE THE 4 MOST RECENT COVPLETED FI SCAL OR CALENDAR
YEARS OVER A 48- MONTH PERI OD OR THE FI RST DATE THE PERSON SUBJECT
TO AN AGREEMENT UNDER THI S SECTI ON BEGAN DOl NG BUSI NESS I N THI S
STATE | F LESS THAN 48 MONTHS.
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(iii) NOTW THSTANDI NG SUBPARAGRAPHS (i), (ii), AND (iv), THE
MOST RECENT 36- MONTH PERI OD AS DETERM NED BY THE DEPARTMENT OR
THE FI RST DATE THE PERSON SUBJECT TO AN AGREEMENT UNDER THI S SEC-
TI ON BEGAN DO NG BUSI NESS I N TH S STATE | F LESS THAN 36 MONTHS,
| E THE TAXPAYER HAS FI LED TAX RETURNS | N OTHER STATES | N WHI CH
THE STATUTE OF LI M TATI ONS PROH BI TS THAT TAXPAYER FROM OBTAI NI NG
A REFUND FOR AN OVERPAYMENT OF TAXES | N THAT JURI SDI CTI ON.

(iv) |F THERE |'S DOUBT AS TO LI ABI LI TY FOR THE TAX DURI NG
THE LOOKBACK PERI OD, ANOTHER PERI OD AS DETERM NED BY THE COWM S-
SI ONER TO BE I N THE BEST | NTEREST OF TH S STATE AND TO PRESERVE
EQUI TABLE AND FAI R ADM NI STRATI ON OF TAXES.

(B) "PERSON' MEANS AN | NDI VI DUAL, FIRM BANK, FI NANCI AL
| NSTI TUTI ON, LI M TED PARTNERSHI P, COPARTNERSHI P, PARTNERSHI P,
JO NT VENTURE, ASSOCI ATI ON, CORPORATI ON, LIM TED LI ABILITY COW
PANY, LI M TED LI ABI LI TY PARTNERSHI P, RECEI VER ESTATE, TRUST, OR
ANY OTHER GROUP OR COMBI NATI ON ACTI NG AS A UNIT.

(C) "PREVI OUS CONTACT" MEANS ANY NOTI FI CATI ON OF AN | MPEND-
| NG AUDI T PURSUANT TO SECTI ON 21(1), REVIEW OR ANY TYPE OF
NOTI CE OR ASSESSMENT.  PREVI OUS CONTACT ALSO | NCLUDES FI NAL LET-
TERS OF | NQUI RY PURSUANT TO SECTI ON 21(2)(A), A SUBPCENA FROM THE
DEPARTMENT, AND ANY OTHER CONTACT DESI GNATED AS A PREVI OUS CON-
TACT BY THE DEPARTMENT | N AN | NTERPRETI VE STATEMENT, GUI DELI NE,
OR | NFORMATI ONAL PAMPHLET.

(D) "UNJUST ENRI CHVENT" | NCLUDES THE W THHOLDI NG OF | NCOVE
TAX UNDER THE | NCOVE TAX ACT OF 1967, 1967 PA 281, MCL 206.1 TO
206. 532, AND THE COLLECTI ON OF ANY OTHER TAX ADM NI STERED BY THI S
ACT THAT HAS NOT BEEN REM TTED TO THE DEPARTMENT.
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1 (E) "VOLUNTARY DI SCLOSURE AGREEMENT" OR " AGREEMENT" MEANS
2 THE ENTI RETY OF THE WRI TTEN AGREEMENT BETWEEN A PERSON AND THE
3 DEPARTMENT.
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