HOUSE BILL No. 5652

March 11, 1998, Introduced by Reps. DeVuyst, Horton, Dalman, Jelinek, Jansen, Cassis,
Jellema, Bodem, Voorhees, Brackenridge and Gernaat and referred to the Committee on
Judiciary.

A bill to anmend 1949 PA 300, entitled
"M chi gan vehicl e code,"
by anendi ng sections 625 and 625n (MCL 257. 625 and 257. 625n),
section 625 as anended and section 625n as added by 1996 PA 491.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 625. (1) A person, whether licensed or not, shall not
operate a vehicle upon a highway or other place open to the gen-
eral public or generally accessible to notor vehicles, including
an area designated for the parking of vehicles, within this state
if either of the follow ng applies:

(a) The person is under the influence of intoxicating
liquor, a controlled substance, or a conbination of intoxicating

i quor and a controlled substance.
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(b) The person has an al cohol content of 0.10 grans or nore
per 100 mlliliters of blood, per 210 liters of breath, or per 67
milliliters of urine.

(2) The owner of a vehicle or a person in charge or in con-
trol of a vehicle shall not authorize or knowingly permt the
vehicle to be operated upon a highway or other place open to the
general public or generally accessible to notor vehicles, includ-
ing an area designated for the parking of notor vehicles, within
this state by a person who is under the influence of intoxicating
liquor, a controlled substance, or a conbination of intoxicating
I iquor and a controlled substance or who has an al cohol content
of 0.10 grans or nore per 100 mlliliters of blood, per 210
liters of breath, or per 67 mlliliters of urine.

(3) A person, whether licensed or not, shall not operate a
vehi cl e upon a highway or other place open to the general public
or generally accessible to notor vehicles, including an area des-
ignated for the parking of vehicles, within this state when, due
to the consunption of —an— intoxicating liquor, a controlled sub-
stance, or a conbination of —an— intoxicating |iquor and a con-
trolled substance, the person's ability to operate the vehicle is
visibly inpaired. If a person is charged with violating subsec-
tion (1), a finding of guilty under this subsection may be
render ed.

(4) A person, whether licensed or not, who operates a notor
vehicle in violation of subsection (1) or (3) and by the opera-
tion of that notor vehicle causes the death of another person is

guilty of a felony punishable by inprisonnment for not nore than
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15 years or a fine of not |ess than $2,500.00 or nore than
$10, 000. 00, or both. The judgnment of sentence may inpose the
sanction permtted under section 625n.

(5) A person, whether |icensed or not, who operates a notor
vehicle in violation of subsection (1) or (3) and by the opera-
tion of that notor vehicle causes a serious inpairnent of a body
function of another person is guilty of a felony punishabl e by
i nprisonnment for not nore than 5 years or a fine of not |less than
$1, 000. 00 or nore than $5, 000.00, or both. The judgnent of sen-
tence may i npose the sanction permtted under section 625n. As
used in this subsection, "serious inpairnent of a body function"
i ncludes, but is not limted to, 1 or nore of the follow ng:

(a) Loss of a linb or use of a |inb.

(b) Loss of a hand, foot, finger, or thunb or use of a hand,
foot, finger, or thunb.

(c) Loss of an eye or ear or use of an eye or ear.

(d) Loss or substantial inpairnment of a bodily function.

(e) Serious visible disfigurenent.

(f) A comatose state that lasts for nore than 3 days.

(g) Measurabl e brain damage or nental i npairnent.

(h) A skull fracture or other serious bone fracture.

(i) Subdural henorrhage or subdural hemat ona.

(6) A person who is less than 21 years of age, whether
licensed or not, shall not operate a vehicle upon a highway or
ot her place open to the general public or generally accessible to
not or vehicles, including an area designated for the parking of

vehicles, within this state if the person has any bodily al cohol
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content. As used in this subsection, "any bodily al cohol
content” means either of the follow ng:

(a) An al cohol content of not |ess than 0.02 grans or nore
than 0.07 granms per 100 mlliliters of blood, per 210 liters of
breath, or per 67 mlliliters of urine.

(b) Any presence of alcohol within a person's body resulting
fromthe consunption of intoxicating |iquor, other than consunp-
tion of intoxicating |iquor as a part of a generally recognized
religious service or cerenony.

(7) I'f a person is convicted of violating subsection (1),
all of the follow ng apply:

(a) Except as otherw se provided in subdivisions (b) and
(d), the person is guilty of a m sdeneanor punishable by 1 or
nore of the foll ow ng:

(1) Community service for not nore than 45 days.

(1) Inprisonment for not nore than 90 days.

(iii) A fine of not less than $100.00 or nore than $500. 00.

(b) If the violation occurs wwthin 7 years of a prior con-
viction, the person shall be sentenced to pay a fine of not |ess
t han $200.00 or nore than $1, 000.00 and either of the follow ng:

(1) Community service for not |less than 10 days or nore than
90 days and may be inprisoned for not nore than 1 year.

(1) Inprisonment for not |ess than 48 consecutive hours or
nmore than 1 year and may be sentenced to conmunity service for
not nore than 90 days.

(c) Atermof inprisonnment inposed under subdivision (b)(11)

shal | not be suspended.
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(d) If the violation occurs within 10 years of 2 or nore
prior convictions, the person is guilty of a felony and shall be
sentenced to pay a fine of not |ess than $500.00 or nore than
$5,000.00 and to either of the follow ng:

(1) Inprisonnment under the jurisdiction of the departnent of
corrections for not less than 1 year or nore than 5 years.

(11) Probation with inprisonnment in the county jail for not
| ess than 30 days or nore than 1 year. Not |ess than 48 hours of
the i nprisonnment inposed under this subparagraph shall be served
consecutively.

(e) The term of inprisonnment inposed under subdivision (d)
shal | not be suspended.

(f) The judgnment of sentence under this subsection may
i npose the sanction permtted under section 625n.

(g) As used in this subsection, "prior conviction" neans a
conviction for a violation or attenpted violation of subsection
(1), (4), or (5) or fornmer section 625(1) or (2), a local ordi-
nance substantially corresponding to subsection (1) or forner
section 625(1) or (2), or a law of another state substantially
correspondi ng to subsection (1), (4), or (5) or former section
625(1) or (2).

(8) A person who is convicted of violating subsection (2) is
guilty of a m sdeneanor punishable by inprisonnment for not nore
than 90 days or a fine of not |ess than $100.00 or nore than
$500. 00, or both. THE JUDGMVENT OF SENTENCE MAY | MPOSE THE SANC-
TI ON PERM TTED UNDER SECTI ON 625N
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(9) If a person is convicted of violating subsection (3),
all of the follow ng apply:

(a) Except as otherw se provided in subdivisions (b) and
(c), the person is guilty of a m sdeneanor punishable by 1 or
nore of the foll ow ng:

(1) Community service for not nore than 45 days.

(1) Inprisonment for not nore than 90 days.

(iii) A fine of not nore than $300. 00.

(b) If the violation occurs wwthin 7 years of 1 prior con-
viction, the person shall be sentenced to pay a fine of not |ess
t han $200.00 or nore than $1,000.00, and either of the
fol | ow ng:

(1) Community service for not |less than 10 days or nore than
90 days and may be sentenced to inprisonnent for not nore than 1
year.

(1) Inprisonment for not nore than 1 year and may be sen-
tenced to community service for not nore than 90 days.

(c) If the violation occurs wwthin 10 years of 2 or nore
prior convictions, the person shall be sentenced to pay a fine of
not | ess than $200.00 or nore than $1,000.00, and either of the
fol |l ow ng:

(1) Community service for not |less than 10 days or nore than
90 days and may be sentenced to inprisonnent for not nore than 1
year.

(1) Inprisonment for not nore than 1 year and may be sen-

tenced to community service for not nore than 90 days.
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(d) The judgnent of sentence under subdivision (b) or (c)
may i npose the sanction permtted under section 625n.

(e) As used in this subsection, "prior conviction" nmeans a
conviction for a violation or attenpted violation of subsection
(D, (3), (4), or (5, fornmer section 625(1) or (2), or forner
section 625b, a local ordinance substantially corresponding to
subsection (1) or (3), former section 625(1) or (2), or former
section 625b, or a |law of another state substantially correspond-
ing to subsection (1), (3), (4), or (5), fornmer section 625(1) or
(2), or former section 625b.

(10) If a person is convicted of violating subsection (6),
all of the follow ng apply:

(a) Except as otherw se provided in subdivision (b), the

person is guilty of a m sdenmeanor punishable by 1 or both of the

fol | ow ng:

(1) Community service for not nore than 45 days.

(i1) Afine of not nore than $250. 00.

(b) If the violation occurs within 7 years of 1 or nore
prior convictions, the person may be sentenced to 1 or both of

the fol |l ow ng:

(1) Community service for not nore than 60 days.

(i1) Afine of not nore than $500. 00.

(c) As used in this subsection, "prior conviction" nmeans a
conviction for a violation or attenpted violation of subsection
(D, (3), (4, (5, or (6), fornmer section 625(1) or (2), or
former section 625b, a |ocal ordinance substantially

correspondi ng to subsection (1), (3), or (6), former section
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625(1) or (2), or former section 625b, or a |law of another state
substantially correspondi ng to subsection (1), (3), (4), (5), or
(6), former section 625(1) or (2), or former section 625b.

(11) In addition to inposing the sanctions prescribed under
subsection (4), (5, (7), (9), or (10), the court may order the
person to pay the costs of the prosecution under the code of
crim nal procedure, —Act—No—i+5—oef—thePubtie-Aets—of—1927-
betng—sections—760—1to 77622 of theMechirgan—Conpttedtans—
1927 PA 175, MCL 760.1 TO 776. 22.

(12) The court shall inpose |icensing sanctions pursuant to
section 625b.

(13) A person sentenced to performcomunity service under
this section shall not receive conpensation and shall reinburse
the state or appropriate local unit of governnment for the cost of
supervision incurred by the state or |ocal unit of governnent as
a result of the person's activities in that service.

(14) If the prosecuting attorney intends to seek an enhanced
sent ence under subsection (7)(b) or (d), subsection (9)(b) or
(c), or subsection (10)(b) based upon the defendant having 1 or
nore prior convictions, the prosecuting attorney shall include on
the conpl aint and i nformation, or an amended conpl aint and infor-
mation, filed in district court, circuit court, recorder's court,
muni ci pal court, or —probate— FAMLY DIVISION OF CCRCU T court a
statenment listing the defendant's prior convictions.

(15) If a person is charged wwth a violation of subsection
(1) or (3), the court shall not permt the defendant to enter a

plea of guilty or nolo contendere to a charge of violating
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subsection (6) in exchange for dism ssal of the original charge.
Thi s subsection does not prohibit the court fromdi sm ssing the
charge upon the prosecuting attorney's notion.

(16) A prior conviction shall be established at sentencing
by 1 or nore of the follow ng:

(a) An abstract of conviction.

(b) A copy of the defendant's driving record.

(c) An adm ssion by the defendant.

(17) A person who is convicted of an attenpted viol ati on of
subsection (1), (3), (4), (5), or (6) or a |local ordinance sub-
stantially corresponding to subsection (1), (3), or (6) shall be
puni shed as if the offense had been conpl et ed.

(18) When assessing points and taking licensing action under
this act, the secretary of state and the court shall treat a con-
viction of an attenpted violation of subsection (1), (3), (4),
(5), or (6) or a local ordinance substantially corresponding to
subsection (1), (3), or (6) or a law of another state substan-
tially corresponding to subsection (1), (3), (4), (5), or (6) the
sane as if the offense had been conpl et ed.

(19) Except as otherw se provided in subsection (21), if a
person is charged with operating a vehicle while under the influ-
ence of a controlled substance or a conbi nation of intoxicating
liquor and a controlled substance in violation of subsection (1)
or a local ordinance substantially corresponding to
subsection (1), the court shall require the jury to return a spe-
cial verdict inthe formof a witten finding or, if the court

convicts the person without a jury or accepts a plea of guilty or
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nol o contendere, the court shall make a finding as to whether the
person was under the influence of a controlled substance or a
conbi nation of intoxicating |iquor and a controll ed substance at
the tinme of the violation.

(20) Except as otherw se provided in subsection (21), if a
person is charged with operating a vehicle while his or her abil-
ity to operate the vehicle was visibly inpaired due to his or her
consunption of a controlled substance or a conbination of intoxi-
cating liquor and a controll ed substance in violation of
subsection (3) or a local ordinance substantially corresponding
to subsection (3), the court shall require the jury to return a
special verdict in the formof a witten finding or, if the court
convicts the person without a jury or accepts a plea of guilty or
nol o contendere, the court shall make a finding as to whether,
due to the consunption of a controlled substance or a conbi nation
of intoxicating liquor and a controll ed substance, the person's
ability to operate a notor vehicle was visibly inpaired at the
time of the violation.

(21) A special verdict described in subsections (19) and
(20) is not required if a jury is instructed to make a finding
solely as to either of the foll ow ng:

(a) Wet her the defendant was under the influence of a con-
troll ed substance or a conbination of intoxicating |iquor and a
controll ed substance at the tinme of the violation.

(b) Whether the defendant was visibly inpaired due to his or

her consunption of a controlled substance or a conbi nati on of
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intoxicating liquor and a controlled substance at the tinme of the
vi ol ati on.

(22) If a jury or court —+ekes—a+finting— FI NDS under sub-
section (19), (20), or (21) that the defendant operated a notor
vehi cl e under the influence of or while inpaired due to the con-
sunption of a controlled substance or a conbination of a con-
troll ed substance and an intoxicating liquor, the court shall do
both of the follow ng:

(a) Report the finding to the secretary of state.

(b) On a formor forms prescribed by the state court adm n-
istrator, forward to the departnent of state police a record that
specifies the penalties inposed by the court, including any term
of inprisonnment, any |icensing sanction inposed under
section 625b, and any sanction inposed under section 625n.

(23) Except as otherw se provided by law, a record descri bed
in subsection (22)(b) is a public record and the departnent of
state police shall retain the information contained on that
record for not less than 7 years.

(24) In a prosecution for a violation of subsection (6), the
def endant bears the burden of proving that the consunption of
intoxicating liquor was a part of a generally recognized reli-
gi ous service or cerenony by a preponderance of the evidence.

Sec. 625n. (1) Except as otherwise provided in this section
and in addition to any other penalty provided for in this act,

t he judgnent of sentence for a conviction for —a—vrotatien—of

. 4y Lol ot : . 3y o e
. oy (b ey Lol ot , . 4
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55— ANY OF THE FOLLOWN NG may requi re —t—eof—the—foHowng—wth

I I el o I o ey et end
the—vehtete—+n—whole—or—+n—part—or—teases—the—vehrete—(a)r
Foerfet+ture— FORFEI TURE of the vehicle USED IN THE OFFENSE if the
def endant owns the vehicle in whole or in part —fb)yFRettrfi— OR
RETURN of the vehicle USED IN THE OFFENSE to the lessor if the
def endant | eases the vehicle: —

(A) A VIOLATI ON OF SECTION 625(1), (4), OR (5).

(B) A VIOLATI ON OF SECTI ON 625(3) DESCRIBED I N
SECTI ON 625(9) (B) OR (O).

(© A VIOLATION OF SECTION 625(2) |IF THE PERSON AUTHORI ZED
OR KNOWN NGY PERM TTED TO OPERATE THE VEH CLE VI OLATED
SECTI ON 625(1), (4), OR (5) OR VI OLATED SECTION 625(3) IN THE
MANNER DESCRI BED | N SECTI ON 625(9) (B), OR (C), REGARDLESS OF
VWHETHER THE PERSON OPERATI NG THE VEHI CLE WAS CONVI CTED OF THE
VI CLATI ON.

(2) The vehicle may be seized pursuant to an order of sei-
zure issued by the court having jurisdiction upon a show ng of
probabl e cause that the vehicle is subject to forfeiture or
return to the | essor.

(3) The forfeiture of a vehicle is subject to the interest
of the holder of a security interest who did not have prior
know edge of or consent to the violation.

(4) Wthin 3 days after the defendant's conviction for a
vi ol ation described in subsection (1), the court shall notify the
defendant, his or her attorney, and the prosecuting attorney if

the court intends to consider inposing a sanction under this
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section. Wthin 3 days after this notice, the prosecuting
attorney shall give notice to all owners of the vehicle and any
person holding a security interest in the vehicle that the court
may require forfeiture or return of the vehicle.

(5 If a vehicle is seized before disposition of the crim -
nal proceedi ngs, a defendant who is an owner or |essee of the
vehicl e may nove the court having jurisdiction over the proceed-
ings to require the seizing agency to file a lien against the
vehicle and to return the vehicle to the owner or | essee pending
di sposition of the crimnal proceedings. The court shall hear
the notion within 7 days after the notion is filed. |If the
def endant establishes at the hearing that he or she holds the
legal title of the vehicle or that he or she has a | easehold
interest and that it is necessary for himor her or a nenber of
his or her famly to use the vehicle pending the outcone of the
forfeiture action, the court nay order the seizing agency to
return the vehicle to the owner or lessee. |If the court orders
the return of the vehicle to the owner or |essee, the court shal
order the seizing agency to file a |lien against the vehicle.

(6) Wthin 14 days after notice by the prosecuting attorney
i's given under subsection (4), an owner, |essee, or holder of a

security interest may file a claimof interest in the vehicle.

Wthin 21 days after the —exptrat+on—of—the— period for filing
cl ai s —but—before—sentenctng— EXPIRES, the court shall hold a

hearing to determne the legitinmacy of any claim the extent of
any co-owner's equity interest, and the liability of the

def endant to any co-| essee.
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(7) I'f avehicle is forfeited under this section, the unit
of government that seized the vehicle shall sell the vehicle and
di spose of the proceeds in the followng order of priority:

(a) Pay any outstanding security interest of a secured party
who did not have prior know edge of or consent to the conm ssion
of the violation.

(b) Pay the equity interest of a co-owner who did not have
prior know edge of or consent to the conmm ssion of the
vi ol ati on.

(c) Satisfy any order of restitution entered in the prosecu-
tion for the violation.

(d) Pay the claimof each person who shows that he or she is
a victimof the violation to the extent that the claimis not
covered by an order of restitution.

(e) Pay any outstanding |ien against the property that has
been i nposed by a governnental unit.

(f) Pay the proper expenses of the proceedings for forfei-
ture and sale, including, but not limted to, expenses incurred
during the seizure process and expenses for maintaining custody
of the property, advertising, and court costs.

(g) The bal ance remaining after the paynment of itens (a)
through (f) shall be distributed by the court having jurisdiction
over the forfeiture proceedings to the unit or units of govern-
ment substantially involved in effecting the forfeiture.
Seventy-five percent of the noney received by a unit of govern-
ment under this subdivision shall be used to enhance enforcenent

of the crimnal |aws and 25% of the noney shall be used to
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i npl enent the crinme victims rights act, —Aet—No—87+of—the
PubtHe—Acts—of 1985 —beirng—sect+ons—+86—+51to+806-834of the
M-ehi-gan—Conpited—taws— 1985 PA 87, MCL 780.751 TO 780.834. A
unit of governnent receiving noney under this subdivision shal
report annually to the departnent of managenent and budget the
anount of noney received under this subdivision that was used to
enhance enforcenent of the crimnal |aws and the anmount that was
used to inplement the crine victinms rights act.

(8) The court may order the defendant to pay to a co-|essee
any liability determ ned under subsection (6). The order nay be
enforced in the same manner as a civil judgnent.

(9) The return of a vehicle to the | essor under this section
does not affect or inmpair the lessor's rights or the defendant's
obl i gati ons under the |ease.

(10) A person who know ngly conceals, sells, gives away, or
ot herwi se transfers or disposes of a vehicle with the intent to
avoid forfeiture or return of the vehicle to the | essor under
this section is guilty of a felony punishable by inprisonnment for
not nore than 4 years or a fine of not nore than $2,000.00, or
bot h.
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