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HOUSE BILL No. 6020

September 15, 1998, Introduced by Rep. Profit and referred to the Committee on
Regulatory Affairs.

A bill to anend 1998 PA 58, entitled
"M chigan |iquor control code of 1998,"
(MCL 436. 1101 to 436.2303) by addi ng section 309.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

SEC. 309. (1) THE PURPCSE COF THIS SECTION IS TO PROVI DE A
STRUCTURE FOR THE BUSI NESS RELATI ONS BETWEEN A WHOLESALER OF
M XED SPIRIT DRI NK AND A SUPPLI ER OF M XED SPI RI T DRI NK.
REGULATION I N THI' S AREA | S CONSI DERED NECESSARY FOR THE FOLLOW NG
REASONS:

(A) TO MAI NTAIN STABILITY AND HEALTHY COVPETI TION I N THE
M XED SPIRI'T DRI NK | NDUSTRY IN TH S STATE.

(B) TO PROMOTE AND MAI NTAIN A SOUND, STABLE, AND VI ABLE
3-TIER DI STRI BUTI ON SYSTEM OF M XED SPI RI T DRI NK TO THE PUBLI C.

(C) TO RECOGNI ZE THE MARKETI NG DI STI NCTI ONS BETWEEN BEER,
W NE, AND M XED SPI RI T DRI NK.
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(D) TO PROMOTE THE PUBLI C HEALTH, SAFETY, AND WELFARE.

(2) AS USED IN THI S SECTI ON, UNLESS THE CONTEXT REQUI RES
OTHERW SE:

(A) "AGREEMENT" MEANS ANY AGREEMENT BETWEEN A WHOLESALER AND
A SUPPLI ER, WHETHER ORAL OR WRI TTEN, WHEREBY A VWHOLESALER | S
GRANTED THE RI GHT TO OFFER AND SELL A BRAND OR BRANDS OF M XED
SPIRI T DRINK SOLD BY A SUPPLI ER

(B) "ANCI LLARY BUSI NESS'" MEANS A BUSI NESS OMNED BY A WHOLE-
SALER, A STOCKHOLDER OF A WHOLESALER, OR A PARTNER OF A WHOLE-
SALER THE PRI MARY PURPCSE CF WHICH | S DI RECTLY RELATED TO THE
TRANSPORTI NG, STORI NG, OR MARKETI NG OF THE BRAND OR BRANDS OF
M XED SPIRI T DRINK OF A SUPPLI ER WTH WHOM THE WHOLESALER HAS AN
AGREEMENT; OR A BUSI NESS OMNED BY A WHOLESALER, A STOCKHOLDER COF
A WHOLESALER, OR A PARTNER OF A WHOLESALER VH CH RECYCLES EMPTY
RETURNABLE BEVERAGE CONTAI NERS.

(C) "DESI GNATED MEMBER' MEANS THE SPOUSE, CHI LD, GRANDCHI LD,
PARENT, BROTHER, OR SI STER OF A DECEASED | NDI VI DUAL WHO OANED AN
| NTEREST I N A WHOLESALER, WHO IS ENTI TLED TO | NHERI T THE DECEASED
| NDI VI DUAL' S OWNERSHI P | NTEREST | N THE WHOLESALER UNDER THE TERMS
OF THE DECEASED | NDI VI DUAL' S W LL, OR WHO HAS OTHERW SE BEEN DES-
| GNATED I N WRI TI NG BY THE DECEASED | NDI VI DUAL TO SUCCEED THE
DECEASED | NDI VI DUAL | N THE WHOLESALER' S BUSI NESS, OR IS ENTI TLED
TO I NHERI T SUCH OAMNERSHI P | NTEREST UNDER THE LAWS OF | NTESTATE
SUCCESSI ON OF THI S STATE. W TH RESPECT TO AN | NCAPACI TATED | NDI -
VI DUAL OANI NG AN OWNERSHI P | NTEREST | N A WHOLESALER, THE TERM
MEANS THE PERSON APPO NTED BY A COURT AS THE CONSERVATOR OF SUCH
| NDI VI DUAL' S PROPERTY. THE TERM ALSO | NCLUDES THE APPO NTED AND
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3
QUALI FI ED PERSONAL REPRESENTATI VE AND THE TESTAMENTARY TRUSTEE OF
A DECEASED | NDI VI DUAL OANI NG AN OWNERSHI P | NTEREST I N A
VWHCOLESALER

(D "GOOD FAI TH' MEANS HONESTY | N FACT AND THE OBSERVANCE OF
REASONABLE COMMERCI AL STANDARDS OF FAI R DEALI NG I N THE TRADE, AS
DEFI NED AND | NTERPRETED UNDER SECTI ON 2103 OF THE UNI FORM COVMER-
Cl AL CODE, 1962 PA 174, MCL 440. 2108.

(E) "MASTER DI STRI BUTOR' MEANS A WHOLESALER WHO ACTS I N THE
SAME OR SIM LAR CAPACI TY AS A M XED SPI RI T DRI NK MANUFACTURER OR
AN QUTSTATE SELLER OF M XED SPIRI T DRI NK FOR A BRAND OR BRANDS OF
M XED SPIRI T DRI NK TO OTHER WHOLESALERS ON A REGULAR BASI S I N THE
NORMAL COURSE OF BUSI NESS.

(F) "REASONABLE QUALI FI CATI ONS" MEANS THE AVERAGE STANDARD
OF THE CRI TERI A USED BY THE RESPECTI VE SUPPLI ER FOR WHOLESALERS
THAT ENTERED | NTO OR RENEVED AN AGREEMENT W TH THE SUPPLI ERS
DURI NG A PERI OD OF 24 MONTHS PRI OR TO THE PROPOSED TRANSFER OF
THE WHOLESALER' S BUSI NESS.

(G "RETALI ATORY ACTI ON' MEANS ACTI ON WHI CH | NCLUDES, BUT IS
NOT LIMTED TO THE REFUSAL TO CONTI NUE AN AGREEMENT, OR A MATE-
RI AL REDUCTION I N THE QUALI TY OF SERVI CE OR QUANTI TY OF PRODUCTS
AVAI LABLE TO A WHOLESALER UNDER AN AGREEMENT, WH CH REFUSAL OR
REDUCTI ON |'S NOT MADE I N GOOD FAI TH.

(H "SALES TERRI TORY" MEANS AN AREA OF SALES EXCLUSI VE
RESPONSI BI LI TY FOR THE BRAND OR BRANDS OF M XED SPIRI T DRI NK SOLD
BY A SUPPLI ER AS DESI GNATED BY AN AGREEMENT.

(1) "SUCCESSOR' MEANS A SUPPLI ER WHO OBTAI'NS, | N ANY MANNER
FROM ANY PERSQN, | NCLUDI NG A PERSON WHO IS NOT A SUPPLI ER, THE
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DI STRIBUTION RIGHTS OF 1 OR MORE BRANDS OF M XED SPI RI' T DRI NK
VWH CH A LI CENSED M CHI GAN WHOLESALER HAS DI STRIBUTED IN TH S
STATE PURSUANT TO AN AGREEMENT W TH ANOTHER SUPPLI ER, WHO PREVI -
OUSLY HAD THE DI STRI BUTI ON RI GHTS FOR THE BRAND OR BRANDS.

(J) "SUPPLIER' MEANS A M XED SPI RIT DRI NK MANUFACTURER OR
AN QUTSTATE SELLER OF M XED SPI RI T DRI NK, OR A MASTER
DI STRI BUTOR.

(K) "TRANSFER OF A WHOLESALER S BUSI NESS' MEANS THE VOLUN-
TARY SALE, ASSI GNMENT, OR OTHER TRANSFER OF THE BUSI NESS OR CON
TRCOL OF THE BUSI NESS OF THE WHOLESALER, | NCLUDI NG THE SALE OR
OTHER TRANSFER OF STOCK OR ASSETS BY MERGER, CONSOLI DATI ON, OR
DI SSOLUTI O\

(3) A SUPPLI ER SHALL NOT DO ANY OF THE FOLLOW NG

(A) COERCE, OR ATTEMPT TO CCERCE, ANY WHOLESALER TO ACCEPT
DELI VERY OF ANY M XED SPIRI'T DRI NK OR OTHER COVMODI TY WHI CH HAS
NOT BEEN ORDERED BY THE WHOLESALER. HOWEVER, A SUPPLI ER MAY
| MPOSE REASONABLE | NVENTORY REQUI REMENTS UPON A WHOLESALER | F THE
REQUI REMENTS ARE MADE | N GOOD FAI TH AND ARE GENERALLY APPLI ED TO
OTHER WHOLESALERS HAVI NG AN AGREEMENT W TH THE SUPPLI ER.

(B) COERCE, OR ATTEMPT TO CCERCE, ANY WHOLESALER TO ACCEPT
DELI VERY OF ANY M XED SPIRI T DRI NK OR OTHER COVMODI TY ORDERED BY
A WHOLESALER | F THE ORDER WAS PROPERLY CANCELED BY THE WHOLESALER
| N ACCORDANCE W TH THE PROCEDURES AGREED UPON BY THE SUPPLI ER AND
VWHOLESALER

(C COERCE, OR ATTEMPT TO CCERCE, ANY WHOLESALER TO DO ANY
| LLEGAL ACT BY THREATENI NG TO AMEND, CANCEL, TERM NATE, OR REFUSE
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5
TO RENEW ANY AGREEMENT EXI STI NG BETWEEN THE SUPPLI ER AND
VWHCOLESALER.

(D) REQUI RE A WHOLESALER TO ASSENT TO ANY CONDI TI QN, STI PU-
LATI ON, OR PROVI SION LIM TING THE WHOLESALER S RI GHT TO SELL THE
BRAND OR BRANDS OF M XED SPI RI'T DRI NK OF ANY OTHER SUPPLI ER ANY-
WHERE IN THI S STATE UNLESS THE ACQUI SI TI ON OF THE BRAND OR BRANDS
OF ANOTHER SUPPLI ER WOULD MATERI ALLY | MPAI R THE QUALI TY OF SERV-
| CE OF THE BRAND OR BRANDS COF THE SUPPLI ER PRESENTLY BEI NG SCLD
BY THE WHOLESALER.

(E) REQUI RE A WHOLESALER TO PURCHASE 1 OR MORE BRANDS OF
M XED SPIRIT DRINK I N ORDER FOR THE WHOLESALER TO PURCHASE
ANOTHER BRAND OR BRANDS OF M XED SPI RI'T DRI NK FOR ANY REASON.
HOWNEVER, A WHOLESALER THAT HAS AGREED TO DI STRI BUTE A BRAND OR
BRANDS BEFORE THE EFFECTI VE DATE OF THI S SECTI ON SHALL CONTI NUE
TO DI STRI BUTE THE BRAND OR BRANDS | N CONFORVMANCE W TH THI' S
SECTI ON.

(F) REQUEST A WHOLESALER TO SUBM T PROFI T AND LOSS STATE-
MENTS, BALANCE SHEETS, OR FI NANCI AL RECORDS AS A REQUI REMENT FOR
RENEW NG OR RETAI NI NG AN AGREEMENT.

(G WTHHOLD DELI VERY OF M XED SPI RIT DRI NK ORDERED BY A
WHOLESALER, OR CHANGE A WHOLESALER S QUOTA OF A BRAND OR BRANDS
| F THE W THHOLDI NG OR CHANGE |'S NOT MADE I N GOOD FAI TH.

(H REQUI RE A WHOLESALER BY ANY MEANS TO PARTI Cl PATE I N OR
CONTRI BUTE TO ANY LOCAL OR NATI ONAL ADVERTI SI NG FUND CONTROLLED
DI RECTLY OR | NDI RECTLY BY A SUPPLI ER.

(1) FAIL TO PROVI DE EACH WHOLESALER COF THE SUPPLI ER' S BRAND
OR BRANDS WTH A VWRI TTEN AGREEMENT VWHI CH CONTAINS | N TOTAL THE

06593' 98



© 00 N o 0o ~A W DN P

NN N NDNNNDNRRRRR R R R R R
N o o b NP O O 0N oA WDN PP O

6

SUPPLI ER S AGREEMENT W TH EACH WHOLESALER AND DESI GNATES A
SPECI FI C SALES TERRI TORY.

(J) FI'X; MAINTAIN, OR ESTABLI SH THE PRI CE AT WHI CH A WHOLE-
SALER SHALL SELL ANY M XED SPI RI T DRI NK.

(K) TAKE ANY RETALI ATORY ACTI ON AGAI NST A WHOLESALER THAT
FI LES A COVPLAI NT REGARDI NG AN ALLEGED VI OLATI ON BY THE SUPPLI ER
OF STATE OR FEDERAL LAW OR AN ADM NI STRATI VE RULE.

(1) REQU RE OR PRCHI BI T ANY CHANGE I N THE MANAGER OR SUCCES-
SOR MANAGER OF ANY WHOLESALER WHO HAS BEEN APPROVED BY THE SUP-
PLI ER AS OF THE EFFECTI VE DATE OF THI S SECTI ON. SHOULD, AFTER
THE EFFECTI VE DATE OF THI S SECTI ON, A SUPPLI ER REQUI RE THAT A
MANAGER OR SUCCESSOR MANAGER BE APPQO NTED, OR SHOULD A WHOLESALER
CHANGE AN APPROVED MANAGER OR SUCCESSOR MANAGER, A SUPPLI ER SHALL
NOT | NTERFERE W TH OR PROHI BI T THE APPO NTMENT UNLESS THE PERSON
FAI LS TO MEET THE REASONABLE WRI TTEN STANDARDS FOR M CH GAN
WHOLESALERS OF THE SUPPLI ER WHI CH STANDARDS HAVE BEEN PROVI DED TO
THE WHOLESALER.

(M REQU RE BY A PROVI SI ON OF ANY AGREEMENT OR OTHER | NSTRU-
MENT | N CONNECTI ON W TH THE AGREEMENT THAT ANY DI SPUTE ARI SI NG
QUT OF OR I N CONNECTI ON W TH THAT ACGREEMENT BE DETERM NED THROUGH
THE APPLI CATI ON OF ANY OTHER STATE' S LAWS. ANY SUPPLI ER OR
WHOLESALER AGGRI EVED BY ANY DI SPUTE ARI SI NG QUT OF OR I N CONNEC-
TION WTH AN AGREEMENT GOVERNED BY THI S ACT SHALL HAVE THE RI GHT
TO FI LE AN APPROPRI ATE ACTI ON CONSI STENT WTH THI' S ACT I N ANY
COURT I N THI S STATE HAVI NG VENUE.

(4) A WHOLESALER SHALL NOT SELL OR DELIVER M XED SPIRI T
DRI NK TO A RETAIL LI CENSEE LOCATED QUTSI DE THE EXCLUSI VE SALES
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TERRI TORY DESI GNATED BY THE SUPPLI ER OF A PARTI CULAR BRAND OR
BRANDS OF M XED SPIRI T DRINK. HOWEVER, DURI NG PERI ODS OF TEMPO-
RARY SERVI CE | NTERRUPTI ONS | MPACTI NG A PARTI CULAR SALES TERRI TO-
RY, A WHOLESALER WHO NORMALLY SERVI CES THE | MPACTED SALES TERRI -
TORY SHALL FILE W TH THE COVM SSI ON A WRI TTEN NOTI CE DESI GNATI NG
THE SPECI FI C WHOLESALER OR WHOLESALERS WHO W LL SERVI CE THE SALES
TERRI TORY DURI NG THE PERI OD OF TEMPORARY SERVI CE | NTERRUPTI ON AND
THE APPROXI MATE LENGTH OF TIME OF THE SERVI CE | NTERRUPTI ON.  WHEN
THE TEMPORARY SERVI CE | NTERRUPTI ON | S OVER, THE WHOLESALER WHO
NORMALLY SERVI CES THE SALES TERRI TORY SHALL NOTI EY I N WRI TI NG THE
COWM SSI ON AND THE WHOLESALER, OR WHOLESALERS, THAT IS SERVI CI NG
THE SALES TERRI TORY ON A TEMPORARY BASI S OF THI'S FACT AND ANY
WHOLESALER SERVI CI NG THE SALES TERRI TORY ON A TEMPORARY BASI S
SHALL CEASE SERVI CI NG THE SALES TERRI TORY UPON RECEI PT OF THE
NOTI CE. A WHOLESALER WHO | S DESI GNATED TO SERVI CE THE | MPACTED
SALES TERRI TORY DURI NG THE PERI OD OF TEMPORARY SERVI CE SHALL NOT
BE I N VI OLATION OF TH S SUBSECTI ON AND SHALL NOT HAVE ANY OF THE
Rl GHTS PROVI DED UNDER SUBSECTI ONS (6) TO (12).

(5) A SUPPLI ER OR WHOLESALER SHALL NOT RESTRICT OR | NHI BI T,
DI RECTLY OR | NDI RECTLY, THE RI GHT OF FREE ASSOCI ATI ON AVMONG SUP-
PLI ERS OR WHOLESALERS FOR ANY LAWFUL PURPOSE.

(6) NOTW THSTANDI NG THE TERMS, PROVI SI ONS, OR CONDI TI ONS OF
ANY AGREEMENT, A SUPPLI ER SHALL NOT AMEND ANY AGREEMENT UNLESS
THE SUPPLIER I'S ACTING I N GOOD FAI TH I N MAKI NG THE AMENDVENT.

(7) NOTW THSTANDI NG ANY AGREEMENT AND EXCEPT AS OTHERW SE
PROVI DED FOR I N THI'S SECTION, A SUPPLI ER SHALL NOT CAUSE A
WHOLESALER TO RESI GN FROM AN AGREEMENT; OR CANCEL, TERM NATE,
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FAIL TO RENEW OR REFUSE TO CONTI NUE UNDER AN AGREEMENT UNLESS
THE SUPPLI ER HAS COMPLI ED W TH ALL OF THE FOLLOW NG

(A) HAS SATI SFI ED THE APPLI CABLE NOTI CE REQUI REMENTS OF
SUBSECTI ON ( 10) .

(B) HAS ACTED I N GOOD FAI TH.

(© HAS GOOD CAUSE FOR THE CANCELLATI ON, TERM NATI ON, NONRE-
NEVWAL, DI SCONTI NUANCE, OR FORCED RESI GNATI O\

(8) NOTW THSTANDI NG ANY AGREEMENT, GOOD CAUSE SHALL EXI ST
FOR THE PURPOSES OF A TERM NATI ON, CANCELLATI ON, NONRENEWAL, OR
DI SCONTI NUANCE UNDER SUBSECTI ON (7) (C) WHEN ALL OF THE FOLLOW NG
OCCUR

(A) THERE I S A FAI LURE BY THE WHOLESALER TO COMPLY WTH A
PROVI SI ON OF THE AGREEMENT WHI CH | S BOTH REASONABLE AND OF MATE-
RI AL SI GNI FI CANCE TO THE BUSI NESS RELATI ONSHI P BETWEEN THE VWHOLE-
SALER AND THE SUPPLI ER

(B) THE SUPPLI ER FI RST ACQUI RED KNOALEDGE OF THE FAI LURE
DESCRI BED I N SUBDI VI SION (A) NOT MORE THAN 2 YEARS BEFORE THE
DATE NOTI FI CATI ON WAS G VEN PURSUANT TO SUBSECTI ON (7).

(© THE WHOLESALER WAS G VEN WRI TTEN NOTI CE BY THE SUPPLI ER
OF FAI LURE TO COVMPLY W TH THE AGREEMENT.

(D) THE WHOLESALER WAS AFFORDED A REASONABLE OPPORTUNI TY TO
ASSERT GOOD FAI TH EFFORTS TO COVPLY W TH THE AGREEMENT W THI N THE
TIME LIMTS AS PROVI DED FOR I N SUBDI VI SI ON (E).

(E) THE WHOLESALER HAS BEEN AFFORDED 25 DAYS IN WHI CH TO
SUBM T A PLAN OF CORRECTI VE ACTI ON TO COWPLY W TH THE AGREEMENT
AND AN ADDI TI ONAL 75 DAYS TO CURE SUCH NONCOMPLI ANCE | N
ACCORDANCE W TH THE PLAN.
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(9) A SUPPLI ER OR WHOLESALER WHO TERM NATES, CANCELS,
NONRENEWS, OR DI SCONTI NUES AN AGREEMENT SHALL HAVE THE BURDEN OF
SHOW NG THAT | T HAS ACTED | N GOOD FAI TH, COVPLI ED W TH THE APPLI -
CABLE NOTI CE REQUI REVMENTS UNDER THI'S SECTI ON, AND THAT THERE WAS
GOOD CAUSE FOR THE TERM NATI ON, CANCELLATI ON, NONRENEWAL, OR
DI SCONTI NUANCE.

(10) NOTW THSTANDI NG ANY AGREEMENT AND EXCEPT AS OTHERW SE
PROVI DED I N TH' S SECTI ON, THE SUPPLI ER SHALL FURNI SH WRI TTEN
NOTI CE OF THE TERM NATI ON, CANCELLATI ON, NONRENEWAL, OR DI SCON-
TI NUANCE OF AN AGREEMENT TO THE WHOLESALER NOT LESS THAN 15 DAYS
BEFORE THE EFFECTI VE DATE OF THE TERM NATI ON, CANCELLATI ON, NON-
RENEWAL, OR DI SCONTI NUANCE. THE NOTI CE SHALL BE BY CERTI FI ED
MAI L AND SHALL CONTAIN ALL OF THE FOLLOW NG

(A) A STATEMENT OF | NTENTI ON TO TERM NATE, CANCEL, NOT
RENEW OR DI SCONTI NUE THE AGREEMENT.

(B) A STATEMENT OF THE REASON FOR THE TERM NATI ON, CANCELLA-
TION, NONRENEWAL, OR DI SCONTI NUANCE.

(C) THE DATE ON WH CH THE TERM NATI ON, CANCELLATI ON, NONRE-
NEWAL, OR DI SCONTI NUANCE TAKES EFFECT.

(11) NOTW THSTANDI NG SUBSECTI ONS (7) AND (10), A SUPPLI ER
MAY | MVEDI ATELY TERM NATE, CANCEL, FAIL TO RENEW OR DI SCONTI NUE
AN AGREEMENT UPON WRI TTEN NOTI CE G VEN | N THE MANNER AND CONTAI N-
| NG THE | NFORMATI ON REQUI RED BY SUBSECTI ON (10) | F ANY OF THE
FOLLOW NG OCCUR:

(A) | NSOLVENCY OF THE WHOLESALER, THE FI LI NG OF ANY PETI TI ON
BY OR AGAI NST THE WHOLESALER UNDER ANY BANKRUPTCY OR RECE| VERSH P
LAW OR THE DI SSOLUTI ON OR LI QUI DATI ON OF THE WHOLESALER WHI CH

06593' 98



© 00 N o 0o b~ W N P

NN N NDNNNDNRRRRRR R R R R
N o o b~ NP O O 0N oA WDN PP O

10
MATERI ALLY AFFECTS THE WHOLESALER S ABI LI TY TO REMAIN I N
BUSI NESS.

(B) REVOCATI ON OF THE WHOLESALER S LI CENSE BY THE COVM SSI ON
WHEREBY THE WHOLESALER CANNOT SERVI CE THE WHOLESALER S SALES TER-
RI TORY FOR MORE THAN 60 DAYS.

(C) THE WHOLESALER, OR AN | NDI VI DUAL WHO OANS MORE THAN 10%
OF THE STOCK OF A CORPORATE WHOLESALER, HAS BEEN CONVI CTED OF A
FELONY. AS USED IN THI'S SUBDI VI SI ON, "FELONY" MEANS A FELONY
UNDER THE UNI TED STATES CODE OR THE M CHI GAN COVPI LED LAWS.
HOAEVER, AN EXI STI NG APPROVED STOCKHOLDER OR STOCKHOLDERS SHALL
HAVE THE R GHT TO PURCHASE THE STOCK OF THE OFFENDI NG STOCKHOLDER
PRI OR TO THE CONVI CTI ON OF THE OFFENDI NG STOCKHOLDER, AND | F THE
SALE |'S COVMPLETED PRI OR TO CONVI CTI ON, THE PROVI SIONS OF THI' S
SUBDI VI SI ON SHALL NOT APPLY.

(12) NOTW THSTANDI NG SUBSECTI ONS (7), (10), AND (11), UPON
NOT LESS THAN 15 DAYS PRI OR WRI TTEN NOTI CE G VEN | N THE MANNER
AND CONTAI NI NG THE | NFORVATI ON REQUI RED BY SUBSECTI ON (10), A
SUPPLI ER MAY TERM NATE, CANCEL, FAIL TO RENEW OR DI SCONTI NUE AN
AGREEMENT | F ANY OF THE FOLLOW NG EVENTS OCCUR:

(A) THERE WAS FRAUDULENT CONDUCT ON THE PART OF THE WHOLE-
SALER | N DEALI NGS W TH THE SUPPLI ER

(B) THE WHOLESALER FAI LED TO CONFI NE | TS SALES OF A BRAND OR
BRANDS TO THE ASSI GNED SALES TERRI TORY. THI'S SUBDI VI S| ON DCES
NOT APPLY | F THERE 1S A DI SPUTE BETWEEN 2 OR MORE WHOLESALERS AS
TO THE BOUNDARI ES OF THE ASSI GNED TERRI TORY AND THE BOUNDARI ES
CANNOT BE DETERM NED BY A READI NG OF THE DESCRI PTI ON CONTAI NED | N
THE AGREEMENTS BETWEEN THE SUPPLI ER AND THE WHOLESALERS.
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(C) THE SALE BY THE WHOLESALER OF ANY BRAND OR BRANDS SOLD
BY THE SUPPLI ER TO THE WHOLESALER AND KNOWN BY THE WHOLESALER TO
BE | NELI G BLE FOR SALE PRI OR TO THE ACTUAL SALE TO THE RETAI LER
THE SUPPLI ER SHALL REPURCHASE THE | NELI G BLE PRODUCT FROM THE
WHOLESALER WHEN THE | NELI G BI LI TY |'S CAUSED BY THE SUPPLIER THE
SUPPLI ER MUST G VE THE WHOLESALER WRI TTEN NOTI CE SPECI FYI NG THE
| NELI Gl BLE PRODUCT.

(13) NOTW THSTANDI NG SUBSECTI ONS (7), (10), (11), AND (12),
A SUPPLI ER MAY TERM NATE, CANCEL, NOT RENEW OR DI SCONTI NUE AN
AGREEMENT UPON NOT LESS THAN 30 DAYS' PRI OR WRI TTEN NOTICE | F THE
SUPPLI ER DI SCONTI NUES PRODUCTI ON OR DI SCONTI NUES DI STRI BUTI ON | N
TH S STATE OF ALL THE BRANDS SOLD BY THE SUPPLI ER TO THE
WHOLESALER. THI'S SECTI ON SHALL NOT PROHI BI T A SUPPLI ER, UPON NOT
LESS THAN 30 DAYS' NOTICE, TO COVPLETELY DI SCONTI NUE THE DI STRI -
BUTI ON OF ANY PARTI CULAR BRAND OR PACKAGE OF M XED SPI RI T DRI NK.
A SUPPLI ER VWHO DI SCONTI NUES THE DI STRI BUTI ON OF ALL OR ANY PAR-
TI CULAR BRAND OR PACKAGE OF M XED SPIRI T DRI NK UNDER THI S SUBSEC-
TI ON AND THEN REI NTRODUCES THAT BRAND OR PACKAGE W THI N 365 DAYS
OF THE DI SCONTI NUANCE SHALL ASSI GN THAT BRAND OR PACKAGE TO THE
WHOLESALER WHO HAD BEEN ASSI GNED THE BRAND OR PACKAGE BEFORE THE
DI SCONTI NUANCE.  THI' S SUBSECTI ON DOES NOT PROHI BI T A SUPPLI ER
FROM CONDUCTI NG TEST MARKETI NG OF A NEW BRAND OF M XED SPIRI T
DRI NK OR FROM CONDUCTI NG THE TEST MARKETI NG OF A BRAND OF M XED
SPIRI T DRINK WHI CH |'S NOT CURRENTLY BEI NG SOLD | N TH S STATE PRO
VI DED THAT THE SUPPLI ER HAS NOTI FI ED THE COMM SSI ON | N WRI TI NG OF
| TS PLANS TO TEST MARKET. THE NOTI CE SHALL DESCRI BE THE MARKET
AREA | N WHI CH THE TEST SHALL BE CONDUCTED, THE NAME OR NAMES OF
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12
THE WHOLESALER OR WHOLESALERS WHO W LL BE SELLI NG THE M XED

SPIRI T DRINK; THE NAME OR NAMES OF THE BRAND OF M XED SPIRI T

DRI NK BEI NG TESTED; AND THE PERI OD OF TI ME DURI NG WHI CH THE TEST-
ING WLL TAKE PLACE. A MARKET TESTI NG PERI OD SHALL NOT EXCEED 18
MONTHS.

(14) THE WHOLESALER SHALL DEVOTE REASONABLE EFFORTS AND
RESOURCES TO SALES AND DI STRI BUTI ON OF ALL THE SUPPLI ER S PRO
DUCTS WHI CH THE WHOLESALER HAS BEEN GRANTED THE RI GHT TO SELL AND
DI STRI BUTE AND SHALL MAI NTAI N REASONABLE SALES LEVELS.

(15) A SUPPLI ER SHALL NOT W THHOLD CONSENT TO ANY TRANSFER
OF A WHOLESALER S BUSI NESS | F THE PROPOSED TRANSFEREE MEETS THE
MATERI AL AND REASONABLE QUALI FI CATI ONS REQUI RED BY THE SUPPLI ER
A WHOLESALER SHALL G VE THE SUPPLI ER WRI TTEN NOTI CE OF | NTENT TO
TRANSFER THE WHOLESALER S BUSI NESS. A SUPPLI ER SHALL NOT UNREA-
SONABLY DELAY A RESPONSE TO A REQUEST FOR A PROPOSED TRANSFER OF
A WHOLESALER S BUSI NESS. HOWEVER, A TRANSFER OF A WHOLESALER S
BUSI NESS WHI CH | S NOT APPROVED BY THE SUPPLI ER SHALL BE NULL AND
VO D. A SUPPLI ER SHALL NOT | NTERFERE W TH, OR PREVENT, THE
TRANSFER OF THE WHOLESALER S BUSI NESS | F THE PROPOSED TRANSFEREE
|' S A DES| GNATED MEMBER.

(16) A SUPPLI ER AS PART OF THE WRI TTEN AGREEMENT REQUI RED BY
TH S SECTI ON MAY, SUBJECT TO THE PROVI SI ONS OF SUBSECTI ON (3) (1),
REQUI RE A WHOLESALER TO DESI GNATE A SUCCESSOR MANAGER WHO SHALL
BE SUBJECT TO PRI OR APPROVAL BY THE SUPPLIER | N THE EVENT THE
DESI GNATED SUCCESSOR MANAGER FAI LS TO ASSUME THE ROLE OF APPROVED
MANAGER OR FOR ANY REASON DOES NOT CONTI NUE TO MANAGE THE
WHOLESALER S BUSI NESS, AFTER ASSUM NG THAT RESPONSI BI LI TY, THEN
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13
ANY SUCCESSOR SHALL BE SUBJECT TO THE PRI OR APPROVAL OF THE
SUPPLI ER, SUBJECT TO THE PROVI SI ONS OF SUBSECTI ON (3) (1), NOT-
W THSTANDI NG THE TRANSFEREE' S | NTEREST AS A DESI GNATED MEMBER

(17) A SUPPLI ER THAT HAS AMENDED, CANCELED, TERM NATED, OR
REFUSED TO RENEW ANY AGREEMENT; HAS CAUSED A WHOLESALER TO RESI GN
FROM AN AGREEMENT; OR HAS W THHELD CONSENT TO ANY ASSI GNVENT OR
TRANSFER OF A WHOLESALER S BUSI NESS, EXCEPT AS PROVI DED FOR | N
TH S SECTI ON, SHALL PAY THE WHOLESALER REASONABLE COVPENSATI ON
FOR THE DI M NI SHED VALUE OF THE WHOLESALER S BUSI NESS OR OF ANY
ANCI LLARY BUSI NESS WHI CH HAS BEEN NEGATI VELY AFFECTED BY THE ACT
OF THE SUPPLI ER, OR BOTH. THE VALUE OF THE WHOLESALER S BUSI NESS
OR ANCI LLARY BUSI NESS SHALL | NCLUDE, BUT NOT BE LIMTED TO, ITS
GOODW LL.

(18) ElI THER PARTY MAY, AT ANY TIME, DETERM NE THAT MUTUAL
AGREEMENT ON THE AMOUNT OF REASONABLE COMPENSATI ON CANNOT BE
REACHED. SHOULD SUCH A DETERM NATI ON BE MADE, THE SUPPLI ER OR
THE WHOLESALER SHALL SEND WRI TTEN NOTI CE TO THE OTHER PARTY
DECLARI NG THEI R | NTENTI ON TO PROCEED W TH ARBI TRATI ON.

ARBI TRATI ON SHALL PROCEED ONLY BY MUTUAL AGREEMENT OF BOTH
PARTI ES.

(19) THE MATTER OF DETERM NI NG THE AMOUNT OF COVPENSATI ON
UNDER ARBI TRATI ON MAY, BY AGREEMENT OF THE PARTIES, BE SUBM TTED
TO A 5- MEMBER ARBI TRATI ON PANEL CONSI STI NG OF 2 REPRESENTATI VES
SELECTED BY THE SUPPLI ER BUT UNASSOCI ATED W TH THE AFFECTED SUP-
PLI ER, 2 WHOLESALER REPRESENTATI VES SELECTED BY THE WHOLESALER
BUT UNASSOCI ATED W TH THE WHOLESALER, AND AN | MPARTI AL
ARBI TRATOR.
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(20) NOT MORE THAN 10 DAYS AFTER THE NOTI CE TO ENTER | NTO
ARBI TRATI ON HAS BEEN SENT, EACH PARTY SHALL REQUEST, |N WRI TI NG,
A LI ST OF 5 ARBI TRATORS FROM THE AMVERI CAN ARBI TRATI ON
ASSOCI ATI ON.  NOT MORE THAN 10 DAYS AFTER THE RECEI PT OF THE LI ST
OF 5 CHO CES, THE WHOLESALER ARB| TRATORS AND THE SUPPLI ER ARBI -
TRATORS MAY STRI KE AND DI SQUALI FY UP TO 2 NAMES EACH FROM THE
LI ST. SHOULD ElI THER PARTY FAI L TO RESPOND W THI N THE 10 DAYS OR
SHOULD MORE THAN 1 NAME REMAI N, THE AMERI CAN ARBI TRATI ON ASSOCI A-
TI ON SHALL MAKE THE SELECTI ON OF THE | MPARTI AL ARBI TRATOR.

(21) NOT MORE THAN 30 DAYS AFTER THE LI ST OF ARBI TRATORS IS
RECEI VED, THE WHOLESALER AND SUPPLI ER SHALL EXCHANGE | N WRI TI NG
THE NAMES OF THEI R RESPECTI VE ARBI TRATI ON PANEL REPRESENTATI VES.

(22) NOT MORE THAN 30 DAYS AFTER THE FI NAL SELECTI ON OF THE
ARBI TRATI ON PANEL |'S MADE, THE ARBI TRATI ON PANEL SHALL CONVENE TO
DECI DE THE DI SPUTE. THE PANEL SHALL RENDER A DECI SI ON BY MAJOR-
| TY VOTE OF THE PARTI Cl PANTS W THI N 20 DAYS FROM THE CONCLUSI ON
OF THE ARBI TRATI ON.

(23) THE COST OF THE | MPARTI AL ARBI TRATOR, THE STENOGRAPHER
AND THE MEETI NG SI TE SHALL BE EQUALLY DI VI DED BETWEEN THE WHOLE-
SALER AND THE SUPPLI ER ALL OTHER COSTS SHALL BE PAID BY THE
PARTY | NCURRI NG THEM THE AWARD OF THE ARBI TRATI ON PANEL SHALL
BE FI NAL AND Bl NDI NG ON THE PARTI ES.

(24) SHOULD El THER PARTY FAIL TO ABIDE BY THE TIME LI M TA-
TI ONS AS PRESCRI BED | N SUBSECTI ONS (20), (21), AND (22), OR FAIL
OR REFUSE TO MAKE THE SELECTI ON OF ANY ARBI TRATORS, OR FAIL TO
PARTI Cl PATE | N THE ARBI TRATI ON HEARI NGS, THE OTHER PARTY SHALL
MAKE THE SELECTI ON OF THEI R ARBI TRATORS AND PROCEED TO
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ARBI TRATI ON. THE PARTY WHO HAS FAI LED OR REFUSED TO COWPLY AS
PRESCRI BED I N THI S SUBSECTI ON SHALL BE CONSI DERED TO BE I N
DEFAULT. ANY PARTY CONSI DERED TO BE I N DEFAULT PURSUANT TO THI S
SUBSECTI ON SHALL HAVE WAI VED ANY AND ALL RI GHTS THE PARTY WOULD
HAVE HAD I N THE ARBI TRATI ON AND SHALL BE CONSI DERED TO HAVE CON
SENTED TO THE DETERM NATI ON OF THE ARBI TRATI ON PANEL.

(25) A WHOLESALER SHALL NOT WAI VE ANY OF THE RI GHTS GRANTED
IN ANY PROVISION OF THI'S SECTION. THI S SECTI ON SHALL NOT BE CON-
STRUED TO LIMT OR PROH BI' T GOOD FAI TH DI SPUTE SETTLEMENTS VOLUN-
TARI LY ENTERED | NTO BY THE PARTI ES.

(26) A SUCCESSOR TO A SUPPLI ER THAT CONTI NUES | N BUSI NESS AS
A M XED SPIRI T DRI NK MANUFACTURER, AN QUTSTATE SELLER OF M XED
SPIRI T DRI NK, OR MASTER DI STRI BUTOR SHALL BE BOUND BY ALL TERMS
AND CONDI TI ONS OF EACH AGREEMENT OF THE SUPPLI ER W TH A VWHOLE-
SALER LI CENSED I N THI S STATE THAT WERE | N EFFECT ON THE DATE ON
VWH CH THE SUCCESSOR RECEI VED THE DI STRI BUTI ON Rl GHTS OF THE PRE-
VI QUS SUPPLI ER.

(27) TH' S SECTI ON SHALL APPLY TO AGREEMENTS I N EXI STENCE ON
THE EFFECTI VE DATE OF THI'S SECTI ON AS WELL AS AGREEMENTS ENTERED
| NTO OR RENEVEED AFTER THAT DATE.

(28) I'F A SUPPLI ER ENGAGES | N CONDUCT PROHI BI TED UNDER THI S
SECTI ON, A VHOLESALER W TH WHI CH THE SUPPLI ER HAS AN AGREEMENT
MAY MAI NTAIN A CIVIL ACTI ON AGAI NST THE SUPPLI ER TO RECOVER
ACTUAL DAMAGES REASONABLY | NCURRED AS THE RESULT OF THE PRCHI B-
| TED CONDUCT. | F A WHOLESALER ENGAGES | N CONDUCT PROHI Bl TED
UNDER THI S SECTI ON, A SUPPLI ER WTH WH CH THE WHOLESALER HAS AN
AGREEMENT MAY MAI NTAIN A CIVIL ACTI ON AGAI NST THE WHOLESALER TO
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RECOVER ACTUAL DAMAGES REASONABLY | NCURRED AS THE RESULT OF THE
PROHI BI TED CONDUCT.

(29) A SUPPLI ER THAT VI OLATES ANY PROVI SION OF THI S SECTI ON
|'S LI ABLE FOR ALL ACTUAL DAMACGES AND ALL COURT COSTS AND REASON-
ABLE ATTORNEY FEES | NCURRED BY A WHOLESALER AS A RESULT OF THAT
VI OLATION. A VWHOLESALER THAT VI OLATES ANY PROVI SION OF TH S SEC-
TION IS LI ABLE FOR ALL ACTUAL DAMAGES AND ALL COURT COSTS AND
REASONABLE ATTORNEY FEES | NCURRED BY THE SUPPLI ER AS A RESULT OF
THAT VI OLATI ON.

(30) A SUPPLI ER OR WHOLESALER MAY BRI NG AN ACTI ON FOR
DECLARATORY JUDGVENT FOR DETERM NATI ON OF ANY CONTROVERSY ARl SI NG
PURSUANT TO THI' S SECTI ON.

(31) EXCEPT AS OTHERW SE PROVIDED IN THI'S SECTION, IF A
COURT FI NDS THAT A SUPPLI ER HAS NOT ACTED IN GOOD FAI TH I N
EFFECTI NG THE AMENDMENT, TERM NATI ON, CANCELLATI ON, OR NONRENEWAL
OF ANY AGREEMENT; OR HAS UNREASONABLY W THHELD I TS CONSENT TO ANY
ASSI GNVENT, TRANSFER, OR SALE OF A WHOLESALER' S BUSI NESS, | T MAY
AVARD EXEMPLARY DAMAGES, AS WELL AS ACTUAL DAMAGES, COURT COSTS,
AND REASONABLE ATTORNEY FEES TO THE WHOLESALER WHO HAS BEEN DAM
AGED BY THE ACTI ON OF THE SUPPLI ER

(32) UPON PROPER APPLI CATI ON TO THE COURT, A SUPPLI ER OR
WHOLESALER MAY OBTAI N | NJUNCTI VE RELI EF AGAI NST ANY VI OLATI ON OF
TH'S SECTION. | F THE COURT GRANTS | NJUNCTI VE RELI EF OR | SSUES A
TEMPORARY RESTRAI NI NG ORDER, BOND SHALL NOT BE REQUI RED TO BE
POSTED.

(33) THE PROCEDURE FOR RESOLVI NG ANY VI OLATI ON OF SUBSECTI ON

(3)(A, (B, (9, (B, (A, (B, (1), (J), (K, (), OR(4) SHALL
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BE THE PROCEDURE PRESCRI BED BY THI S ACT AND THE ADM NI STRATI VE
PROCEDURES ACT OF 1969, 1969 PA 306, MCL 24.201 TO 24.328. ANY
OTHER VI OLATI ON OF OR DI SPUTE REGARDI NG THI S SECTI ON, UNLESS THE
DI SPUTE | S RESOLVED PURSUANT TO SUBSECTI ONS (18) TO (24), SHALL
ONLY BE RESCLVED BY A CIVIL ACTION I N COURT AS PROVIDED IN TH' S
SECTI ON AND NOT BY THE COWM SSI ON
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