HOUSE BILL No. 6074

September 16, 1998, Introduced by Reps. LaForge, Gire, Price and Brater and referred to
the Committee on Human Services and Children.

A bill to anmend 1994 PA 204, entitled
"The children's onbudsman act,"”
by anendi ng sections 2, 3, 5, 6, 7, 8, 10, and 11 (MCL 722.922,
722.923, 722.925, 722.926, 722.927, 722.928, 722.930, and
722.931).

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 2. As used in this act:

(a) "Adm nistrative act" includes an action, om ssion, deci-
si on, recomendation, practice, or other procedure of the
—departrent—of—soectal— FAM LY | NDEPENDENCE AGENCY, DEPARTMENT OF
COVWMUNI TY HEALTH, DEPARTMENT OF CONSUMER AND | NDUSTRY servi ces,
an adoption attorney, A CH LD CARE CRGANI ZATION, or a child plac-
ing agency with respect to a particular child related to

adoption, foster care, or protective services.
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(b) "Adoption attorney" neans —that—termas—defined—+n
seett+on—22—o6f— AN ATTORNEY WHO ACTS AS COUNSEL I N A DI RECT
PLACEMENT ADOPTI ON UNDER t he adoption code. ——betng
sectton—F10—22—of —the Mechtgan—Conptted—taws—

(c) "Adoption code" neans chapter X of —Aet—No—288—o0f—+the
PubtHe—Acts—of 1939 —beirng—sect+ons—+10-21+to—+16—70—of—+the
M-ehi-gan—Compited—taws— 1939 PA 288, MCL 710.21 TO 710. 70.

(D) "CH LD CARE ORGANI ZATI ON' MEANS THAT TERM AS DEFI NED I N
1973 PA 116, MCL 722.111 TO 722. 128.

(E) teh— "Child placing agency”" neans an organi zation
i censed or approved by the —departrnent—oft——sociat—servieces—

FAM LY | NDEPENDENCE AGENCY under —Aet—No—1i6—of—thePubtHec-Aets
of—1973—being—sections—72211tt—to722128—ef—theM-echigan
Cofptted—taws— 1973 PA 116, MCL 722.111 TO 722.128, to receive
children for placenment in private famly hones for foster care or
adoption and to provide services related to adoption OR A LOCAL
COVMUNI TY HEALTH AGENCY OR PROBATE COURT THAT RECEI VES CHI LDREN
FOR PLACEMENT I N PRI VATE FAM LY HOVES FOR FOSTER CARE OR ADOPTI ON
AND PROVI DES SERVI CES RELATED TO ADOPTI ON

(F) te)— "Child" nmeans an individual under the age of 18.

(G —H)— "Conplainant” nmeans an i ndividual who makes a com
pl aint as provided in section 5.

gy | " e d : o s

(h) "Foster parent"” neans an individual |icensed by the

—departrent—of——soctat—serviees— FAM LY | NDEPENDENCE AGENCY OR A
CHI LD PLACI NG AGENCY under —Aet—No—1it6—of—thePubtHc-Acts—of
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+943— 1973 PA 116, MCL 722.111 TO 722.128, to provide foster care
to children

(1) "Oficial" means an official or enployee of the
—departrent— FAM LY | NDEPENDENCE AGENCY, DEPARTMENT OF COVMUNI TY
HEALTH, DEPARTMENT OF CONSUMER AND | NDUSTRY SERVI CES, or a child
pl aci ng agency, OR AN | NVESTI GATI VE OFFI CER OF THE PROBATE COURT
OR CIRCU T COURT.

(j) "Orbudsman” neans the children's onmbudsman created in
section 3.

Sec. 3. (1) As a neans of nonitoring and ensuring conpli -
ance with relevant statutes, rules, and policies pertaining to

children's protective services, | NFANT- MATERNAL SUPPORT SERVI CES,
CH LD ABUSE AND NEGLECT PREVENTI ON SERVI CES, CHI LD CARE ORGANI ZA-
TIONS LI CENSED OR REQ STERED UNDER 1973 PA 116, MCL 722.111 TO
722.128, and the placenent, supervision, and treatnent of chil-
dren in foster care and adoptive hones, the children's onbudsman
is created as an autononous entity in the departnent of manage-
ment and budget AND TRANSFERRED TO THE LEQ SLATI VE BRANCH I N A
TYPE 1 TRANSFER  The onbudsman shall exercise its powers and
duties, including the functions of budgeting and procurenent and
ot her managenent-rel ated functions, independently of the director
of the departnent of managenent and budget.

(2) The onmbudsman shall be appoi nted by the governor and
shall serve at the pleasure of the governor

Sec. 5. Al of the follow ng individuals may nmake a com
plaint to the onbudsman with respect to a particular child,

alleging that an adm nistrative act is contrary to law, rule, or
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policy, inposed w thout an adequate statenent of reason, or based
on irrelevant, inmaterial, or erroneous grounds:

(a) The child, if he or she is able to articulate a
conpl ai nt.

(b) A biological parent of the child.

(c) A foster parent of the child.

(d) An adoptive parent or a prospective adoptive parent of
the child.

(e) Alegally appointed guardian of the child.

(f) Aguardian ad litemof the child.

(g) An adult who is related to the child within the fifth

degree by marriage, blood, or adoption, as defined in section 22

of the adoption code, —betng—sectiron—+1022oftheMechigan

Cofptted—taws— MCL 710. 22.
(h) A Mchigan |egislator.

(1) An attorney for any individual described in subpara-
graphs (a) to (9).

(J) A PERSON REQUI RED UNDER SECTION 3 OF THE CHI LD PROTEC-
TION LAW 1975 PA 238, MCL 722.623, TO REPORT SUSPECTED CHI LD
ABUSE OR NEG_ECT.

Sec. 6. The onbudsman may do all of the foll ow ng:

(a) Upon —+ts— THE OVBUDSMAN S own initiative or upon
recei pt of a conplaint froma conplainant, investigate an adm n-
istrative act that is alleged to be contrary to law or rule, or
contrary to policy of the —departrent— FAM LY | NDEPENDENCE
AGENCY, DEPARTMENT OF COVMUNI TY HEALTH, OR DEPARTMENT OF CONSUMER
AND | NDUSTRY SERVI CES or a child placing agency; —— inposed

04430' 97



5
w t hout an adequate statenent of reason; ———o+— based on
irrelevant, immterial, or erroneous grounds.

(b) Decide, in —+ts— THE OVBUDSMAN S di scretion, whether to
i nvestigate a conpl aint.

(c) Upon —+ts— THE OVBUDSMAN S own initiative or upon
recei pt of a conplaint froma conpl ainant, conduct a prelimnary
i nvestigation to determ ne whether an adoption attorney may have
commtted an admnistrative act that is alleged to be contrary to
law, rule, or the Mchigan rules of professional conduct adopted
by the M chi gan suprene court.

(d) Hold informal hearings and request that individuals
appear before the onbudsman and give testinony or produce docu-
mentary or other evidence that the onbudsman consi ders rel evant
to a matter under investigation. THE OVBUDSMAN MAY COVPEL TESTI -
MONY OF ANY PERSON THE OVBUDSMAN BELI EVES |'S ABLE TO PROVI DE
| NFORVATI ON RELATI NG TO A MATTER UNDER | NVESTI GATI ON AND NAY
COVPEL THE PRODUCTI ON OF DOCUMENTS THE OVBUDSMAN BELI EVES MAY
RELATE TO A MATTER UNDER | NVESTI GATI ON

(E) BRING SU T REGARDI NG THE EXERCI SE OF THE OVBUDSMAN' S
POWNERS TO COVPEL TESTI MONY OR PRODUCTI ON OF DOCUMENTS UNDER SUB-
DIVISION (D).

(F) —te)— Make recommendations to the governor and the | eg-
i slature concerning the need for protective services, adoption,
or foster care |egislation.

Sec. 7. (1) Upon rendering a decision to investigate a com
pl aint froma conplainant, the onmbudsnman shall notify the

conpl ai nant of the decision to investigate and shall notify the
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STATE departnment WTH JURI SDI CTI ON OVER THE SUBJECT MATTER OF THE
COVPLAI NT, adoption attorney, or child placing agency of the
intention to investigate. |If the onbudsnan declines to investi-
gate a conplaint or continue an investigation, the onbudsman
shall notify the conpl ai nant and the STATE departnment WTH JURI S-
DI CTI ON OVER THE SUBJECT MATTER OF THE COMPLAI NT, adoption attor-
ney, or child placing agency of the decision and of the reasons
for the onbudsman's acti on.

(2) If the prelimnary investigation described in section 6
| eads the onmbudsman to believe that the matter may involve m s-
conduct by an adoption attorney, the onbudsman shall imrediately
refer the conplaint to the attorney grievance conm ssion of the
state bar of M chigan.

(3) The onmbudsman may advi se a conpl ai nant to pursue al
adm ni strative renedi es or channels of conplaint open to the com
pl ai nant before pursuing a conplaint with the onbudsman.
Subsequent to the adm nistrative processing of a conplaint, the
onbudsman may conduct further investigations of any conpl aint
upon the request of the conpl ai nant or upon the onbudsman's own
initiative.

(4) I'f the onbudsman finds in the course of an investigation

that an individual's action is in violation of state or federal
crimnal law, the onbudsman shall imrediately report that fact to
the county prosecutor or the attorney general. |[If the conplaint

is against a child placing agency, the onbudsman shall refer the

matter to the —departrent—of—soctal—serviees— FAM LY | NDEPENDENCE

AGENCY for further action with respect to |icensing.
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(5) The onmbudsman may file a petition on behalf of a child
requesting the court to take jurisdiction under section 2(b) of
chapter Xl | A of —Act—No—288—©ofthePublecAets—of—31939—betng
sectton—F12A2—of —theMechtgan—Conptted—taws— 1939 PA 288,

MCL 712A.2, or a petition for termnation of parental rights
under section 19b of chapter Xl I A of —Aet—No—288—o6fthePubtie

this—subseet+on— 1939 PA 288, MCL 712A 19B.

Sec. 8. (1) The —departrnent—antd— FAM LY | NDEPENDENCE
AGENCY, DEPARTMENT OF COVMUNI TY HEALTH, DEPARTMENT OF CONSUVER
AND | NDUSTRY SERVI CES, OR a child placing agency shall do all of
the foll ow ng:

(a) Upon the onmbudsman's request, —grant— PROVIDE TO t he
onbudsman or its desi gnee —acecess—+to— COPIES COF all —+etevant—

i nformation, records, FILES, and docunents in the possession of

t he —departrent—or— FAM LY | NDEPENDENCE AGENCY, DEPARTMENT OF
COVWUNI TY HEALTH, DEPARTMENT OF CONSUMER AND | NDUSTRY SERVI CES,
OR child placing agency that the onbudsman consi ders necessary in
an investigation. |F THE OVBUDSMAN REQUESTS COPI ES OF RECORDS OR
DOCUMENTS DESCRIBED IN THI' S SUBDI VI SI ON, THE FAM LY | NDEPENDENCE
AGENCY, DEPARTMENT OF COWVMUNI TY HEALTH, DEPARTMENT OF CONSUVER
AND | NDUSTRY SERVI CES, OR CHI LD PLACI NG AGENCY SHALL PROVI DE
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THOSE COPIES TO THE OVBUDSMAN OR | TS DESI GNEE W THIN 10 DAYS
AFTER THE DATE OF THE REQUEST.

(b) —Assist—the—onbudsian—to—obtain— OBTAIN AND PROVI DE TO
THE OVBUDSMAN OR I TS DESI GNEE W THI N 10 DAYS AFTER THE DATE OF
THE REQUEST the necessary rel eases of those docunents that are
specifically restricted.

(c) Provide the onmbudsman upon request w th QUARTERLY
progress reports concerning the adm nistrative processing of a
conpl ai nt.

(2) The —departrent— FAM LY | NDEPENDENCE AGENCY, an adoption
attorney, and a child placing agency shall provide information to
a biological parent, prospective adoptive parent, or foster
parent regarding the provisions of this act.

(3) EXCEPT AS OTHERW SE PROVI DED BY LAW UPON THE
OMBUDSMAN S REQUEST, A PUBLI C OR NONPUBLI C SCHOOL, A HEALTH CARE
FACI LI TY, A COUNTY MEDI CAL EXAM NER, CHI LD FATALITY REVI EW TEAM
A LAW ENFORCEMENT AGENCY, OR A COURT OR COURT EMPLOYEE, | NCLUD-

I NG BUT NOT LIMTED TO, THE FRI END OF THE COURT, SHALL PROVI DE
TO THE OVBUDSMAN OR | TS DESI GNEE ALL RELEVANT | NFORVATI ON,
RECORDS, AND DOCUMENTS IN THE POSSESSI ON OF THE SCHOOL, HEALTH
CARE FACI LI TY, COUNTY MEDI CAL EXAM NER, CHI LD FATALI TY REVI EW
TEAM LAW ENFORCEMENT AGENCY, OR COURT OR COURT EMPLOYEE THAT THE
OVBUDSMAN CONSI DERS NECESSARY I N AN I NVESTI GATION. | F THE
OVBUDSMAN REQUESTS COPI ES OF RECORDS OR DOCUMENTS DESCRI BED I N
TH S SUBSECTI ON, THE SCHOOL, HEALTH CARE FACI LI TY, COUNTY MEDI CAL
EXAM NER, CHI LD FATALI TY REVI EW TEAM LAW ENFORCEMENT AGENCY, OR
COURT OR COURT EMPLOYEE SHALL PROVI DE THOSE COPI ES TO THE
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OVBUDSMAN OR | TS DESI GNEE W THIN 10 DAYS AFTER THE DATE OF THE
REQUEST.

Sec. 10. (1) The onbudsman shall prepare a report of the
findings of an investigation and make recommendations to the
STATE departnment —er— HAVI NG JURI SDI CTI ON OVER THE SUBJECT MATTER
OF THE COMPLAI NT OR TO THE child pl aci ng agency if the onbudsman
finds 1 or nore of the foll ow ng:

(a) A matter should be further considered by the departnent
or child placing agency.

(b) An adm nistrative act should be nodified or cancel ed.

(c) Reasons should be given for an adm nistrative act.

(d) O her action should be taken by the departnent or child
pl aci ng agency.

(2) Before announcing a concl usion or recommendation that
expressly or by inplication criticizes an individual, —the— A
STATE departnent, or a child placing agency, the onmbudsnan shal
consult with that individual, —the— departnment, or —the— child
pl aci ng agency. \When publishing an opinion adverse to —the— A
STATE departnent or A child placing agency, the onbudsman shal
include in the publication any statenent of reasonable |ength
made to the onmbudsman by the STATE departnent or child placing
agency in defense or mtigation of the action. The onbudsman may
request to be notified by the STATE departnent or child placing
agency, within a specified tine, of any action taken on any rec-
ommendat i on presented, AND THE DEPARTMENT OR CHI LD PLACI NG AGENCY
SHALL PROVI DE THAT NOTI FI CATI ON
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(3) The onbudsman shall notify the conpl ai nant of the
actions taken by the onmbudsman and by the STATE departnment W TH
JURI SDI CTI ON OVER THE SUBJECT MATTER OF THE COMPLAINT or child
pl aci ng agency.

(4) The onmbudsman shall provide the conplainant with a copy
of its FIND NGS AND recommendati ons on a conpl ai nt.

(5) The onmbudsman shall submt to the governor, TO the
director of the —departyrent— FAM LY | NDEPENDENCE AGENCY, DEPART-
MENT OF COVMUNI TY HEALTH, AND DEPARTMENT OF CONSUMER AND | NDUSTRY
SERVI CES, and TO the | egislature an annual report on the conduct
of the onbudsman, including any reconmendati ons regarding the
need for legislation or for change in rules or policies.

Sec. 11. (1) An official, the —departrrent—or— FAMLY | NDE-
PENDENCE AGENCY, THE DEPARTMENT OF COVMUNI TY HEALTH, THE DEPART-
MENT OF CONSUMER AND | NDUSTRY SERVI CES, OR a child placing agency
shal |l not penalize any person for filing a conplaint or cooperat-
ing wwth the onbudsman in investigating a conplaint.

(2) An individual, the —departrrent— FAM LY | NDEPENDENCE
AGENCY, THE DEPARTMENT OF COMMUNI TY HEALTH, THE DEPARTMENT OF
CONSUMER AND | NDUSTRY SERVI CES, an adoption attorney, or a child
pl aci ng agency shall not hinder the |lawful actions of the onbuds-

man or enpl oyees of the onbudsman
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