© 00 N o 0o b~ W DN PP

=
o

HOUSE BILL No. 6088

September 16, 1998, Introduced by Rep. Martinez and referred to the Committee on
Judiciary.

A bill to anmend 1978 PA 642, entitled
"Revi sed probate code,"
by anmendi ng sections 6, 9, and 11 (MCL 700.6, 700.9, and 700.11)
and by addi ng section 496a.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 6. (1) "Foreign personal representative" neans a per-
sonal representative of a jurisdiction other than this state.

(2) "Q@uardian" nmeans a person appoi nted by the court or des-
ignated as such in a will as provided in article 4, to exercise
powers over the person of a mnor or of a legally incapacitated
person. Quardi an does not include a guardian ad |item

(3) "HEALTH CARE DECI SI ON' MEANS A DECI SI ON REGARDI NG AN
| NDI VI DUAL' S HEALTH CARE MADE BY THE | NDI VI DUAL OR THE
| NDI VI DUAL' S GUARDI AN, THE | NDI VI DUAL' S PATI ENT ADVOCATE AS
DESI GNATED UNDER SECTI ON 496, THE | NDI VI DUAL' S AGENT UNDER
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ANOTHER ADVANCE DI RECTI VE FOR HEALTH CARE, OR THE | NDI VI DUAL" S
HEALTH CARE SURROGATE. THI'S TERM I NCLUDES DECI SI ONS REGARDI NG
THE SELECTI ON OR DI SCHARGE OF A HEALTH CARE PROVI DER OR | NSTI TU-
TI ON, AND APPROVAL OR DI SAPPROVAL OF A DI AGNOSTI C TEST, SURA CAL
PROCEDURE, OR OTHER MEDI CAL TREATMENT, OF THE ADM NI STRATI ON OF
MEDI CATI ON, AND OF THE USE OF A MEDI CAL DEVI CE.

(4) "HEALTH CARE SURROGATE" MEANS A PERSQN, OTHER THAN A
PATI ENT' S GUARDI AN, PATI ENT ADVOCATE UNDER SECTI ON 496, OR HEALTH
CARE AGENT UNDER ANOTHER ADVANCE DI RECTI VE, WHO | S AUTHORI ZED
UNDER SECTI ON 496A TO MAKE A HEALTH CARE DECI SI ON FOR THE
PATI ENT.

(5 —3)— "Heirs" means those persons, including the surviv-
i ng spouse, who are entitled to the property of a decedent under
the statutes of intestate succession.

Sec. 9. (1) "Parent", for inheritance purposes, includes a
person entitled to take, or who would be entitled to take if the
child died without a wll, as a parent under this act by intes-
tate succession fromthe child whose relationship is in question
and excl udes any person who is only a stepparent, a foster
parent, or a grandparent who is not so entitled to inherit.

(2) "Person" includes an individual or other legal entity.

(3) "Personal representative" includes AN executor, adm nis-
trator, admnistrator with will annexed, adm nistrator de bonis
non, —a— AND tenporary or successor personal representative, and
a person who perforns substantially the same functions in respect
to the estate of a decedent under the | aw governing their

st at us.
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(4) "PHYSICl AN' MEANS AN | NDI VI DUAL LI CENSED UNDER
ARTI CLE 15 OF THE PUBLI C HEALTH CODE, 1978 PA 368, MCL 333. 16101
TO 333. 18838, TO ENGACE | N THE PRACTI CE OF MEDI CI NE OR THE PRAC-
TI CE OF OSTECPATHI C MEDI CI NE AND SURGERY.

(5) "PRIMARY PHYSI Cl AN' MEANS A PHYSI Cl AN DESI GNATED TO HAVE
PRI MARY RESPONSI BI LI TY FOR AN | NDI VI DUAL' S HEALTH CARE OR, I N THE
ABSENCE OF A DESI GNATION OR | F THE DESI GNATED PHYSI CI AN |'S NOT
REASONABLY AVAI LABLE, A PHYSI CI AN WHO UNDERTAKES THAT
RESPONSI BI LI TY. DESI GNATI ON OF A PRI MARY PHYSI CI AN MAY BE NMADE
BY THE | NDI VI DUAL OR BY THE | NDI VI DUAL' S GUARDI AN, PATI ENT ADVO-
CATE AS DESI GNATED UNDER SECTI ON 496, HEALTH CARE AGENT UNDER
ANOTHER ADVANCE DI RECTI VE, OR HEALTH CARE SURROGATE.

(6) 4)— "Property"” includes both real and personal prop-
erty and nmeans anything that may be the subject of ownership.

(7) 50— "Protected person” neans a mnor or other person
for whom a conservator is appointed or other protective order is
made pursuant to sections 461 to 491

(8) —(6)— "Protective proceedi ng" neans a proceedi ng under
the provisions of section 461 to determ ne that a person cannot
effectively manage or apply the person's estate to necessary
ends, because the person |acks the ability or is otherw se incon-
veni enced, or because the person is a mnor, and to secure adm n-
istration of his or her estate by a conservator or other appro-
priate relief.

(9) "PSYCHOLOG ST" MEANS AN | NDI VI DUAL LI CENSED UNDER
ARTI CLE 15 OF THE PUBLI C HEALTH CODE, 1978 PA 368, MCL 333. 16101
TO 333. 18838, TO ENGACE | N THE PRACTI CE OF PSYCHOLOGY.
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(10) — "Registered mail" includes certified mail, return
recei pt requested.

Sec. 11. (1) "Testator" includes testatrix.

(2) "Trust" nmeans an express trust, private or charitable,
wi th additions —thereto—where—<createtd—and—whether— TO THE TRUST,
| F created by will or other than by will. It includes a trust
created by judgnment or decree under which the trust is to be
adm nistered in the manner of an express trust. Trust excl udes
ot her constructive trusts, and —+t— excludes resulting trusts,
busi ness trusts providing for certificates to be issued to bene-
ficiaries, investnent trusts, common trust funds, voting trusts,
security arrangenents, liquidation trusts, and trusts created for
the primary purpose of paying debts, dividends, interest, sala-
ries, wages, profits, pensions, or enployee benefits of any kind,
and any arrangenent under which a person is nom nee or escrowee
for anot her.

(3) "UNABLE TO PARTI Cl PATE I N HEALTH CARE DECI SI ONS" MEANS
AN | NABI LI TY TO UNDERSTAND THE POSSI BLE BENEFI TS AND RI SKS OF
ALTERNATI VE HEALTH CARE CHO CES OR AN I NABILITY TO COWUNI CATE A
HEALTH CARE DECI SI ON.

SEC. 496A. (1) IF AN IND VIDUAL AGED 18 OR OLDER | S UNABLE
TO PARTI CI PATE I N A HEALTH CARE DECI SI ON, A HEALTH CARE SURROCGATE
MAY MAKE THE HEALTH CARE DECI SION | F ALL OF THE FOLLOW NG CONDI -
TI ONS ARE MET:

(A) THE | NDI VI DUAL DOES NOT HAVE A GUARDI AN, OR A PATI ENT
ADVOCATE DESI GNATED UNDER SECTI ON 496 OR HEALTH CARE AGENT
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DESI GNATED UNDER ANOTHER ADVANCE DI RECTI VE, W TH AUTHORI TY TO ACT
REGARDI NG THE HEALTH CARE DECI SI ON.

(B) THE I NDI VI DUAL' S PRI MARY PHYSI Cl AN AND 1 OTHER PHYSI Cl AN
OR PSYCHOLOG ST HAVE DETERM NED THAT THE | NDI VI DUAL | S UNABLE TO
PARTI Cl PATE | N HEALTH CARE DECI SIONS. THE DETERM NATI ON SHALL BE
ENTERED | NTO THE | NDI VI DUAL' S MEDI CAL RECORD.

(C) THE PRI MARY PHYSI Cl AN HAS ATTEMPTED TO COMMUNI CATE TO
THE PATI ENT THAT ANOTHER PERSON W LL BE MAKI NG HEALTH CARE DECI -
SI ONS FOR THE PATI ENT AND THE NAME OF THAT PERSON, AND THE
PATI ENT HAS NOT OBJECTED. |F THE PATI ENT OBJECTS AND THE PRI MARY
PHYSI CI AN | S AWARE OF THE OBJECTI ON, THE OTHER PERSON SHALL NOT
MAKE A HEALTH CARE DECI SI ON FOR THAT PATI ENT W THOUT AN ORDER BY
THE PROBATE COURT.

(2) 1E A DI SPUTE ARl SES REGARDI NG WHETHER AN | NDI VI DUAL | 'S
UNABLE TO PARTI Cl PATE | N A HEALTH CARE TREATMENT DECI SION, A
COURT SHALL MAKE THAT DETERM NATI ON | N THE SAVE MANNER AND W THI N
THE SAME TI ME AS SUCH A DETERM NATI ON | S MADE UNDER
SECTI ON 496( 8) .

(3) SUBJECT TO SUBSECTI ON (1), AND | N DESCENDI NG ORDER OF
PRI ORI TY, A PERSON CONNECTED TO AN | NDI VI DUAL | N THE MANNER
LI STED BELOW MAY ACT AS THE | NDI VI DUAL' S HEALTH CARE SURROGATE:

(A) THE SPOUSE, UNLESS ESTRANGED FROM THE | NDI VI DUAL.

(B) AN ADULT CHILD.

(C) A PARENT.

(D) AN ADULT BROTHER OR Sl STER

(4) 1FE NONE OF THE PERSONS DESCRI BED | N SUBSECTI ON (3) ARE
W LLI NG AND AVAI LABLE TO ACT, AN ADULT WHO HAS EXHI Bl TED SPECI AL
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CARE AND CONCERN FOR THE PATI ENT, WHO IS FAM LI AR W TH THE
PATI ENT' S PERSONAL VALUES, AND WHO |'S W LLI NG AND AVAI LABLE TO
ACT MAY ACT AS THE PATIENT' S HEALTH CARE SURROGATE.

(5) THE PATIENT AT ANY TIME MAY DI SQUALI FY A PERSON, | NCLUD-
I NG A MEMBER OF THE PATIENT' S FAM LY, FROM ACTI NG AS THE
PATI ENT' S HEALTH CARE SURROGATE BY A SI GNED WRI TI NG OR BY PERSON
ALLY | NFORM NG THE PRI MARY PHYSI CI AN OF THE DI SQUALI FI CATI ON.

(6) A HEALTH CARE SURROGATE SHALL MAKE REASONABLE EFFORTS TO
| MVEDI ATELY COMMUNI CATE HI'S OR HER ASSUMPTI ON OF AUTHORI TY TO THE
PERSONS DESCRI BED | N SUBSECTI ON (3) OR (4) WHO ARE PROVI DED
H GHER OR EQUAL PRI ORI TY THAN THE HEALTH CARE SURROGATE BY
SUBSECTI ON (3) OR (4).

(7) A PRI MARY PHYSI Cl AN MAY REQUI RE THAT A PERSON CLAI M NG
THE RI GHT TO ACT AS HEALTH CARE SURROGATE FOR A PATI ENT PROVI DE A
WRI TTEN DECLARATI ON UNDER PENALTY OF PERJURY STATI NG FACTS AND
Cl RCUMSTANCES REASONABLY SUFFI Cl ENT UNDER THI S ACT TO ESTABLI SH
THE CLAI MED AUTHORI TY.

(8) A HEALTH CARE SURROGATE AUTHORI ZED TO MAKE HEALTH CARE
DECI S| ONS FOR THE PATI ENT UNDER THI S SECTI ON MAY REVI EW THE
PATI ENT' S MEDI CAL RECORDS, AND THE PRI MARY PHYSI Cl AN SHALL FULLY
| NFORM THE HEALTH CARE SURROGATE OF THE PATI ENT' S MEDI CAL CONDI -
TION, TREATMENT OPTI ONS, AND PROSPECTS FOR RECOVERY.

(9) A HEALTH CARE SURROGATE SHALL MAKE A HEALTH CARE DECI -

SI ON | N ACCORDANCE W TH THE PATI ENT' S | NDI VI DUAL | NSTRUCTI ONS, | F
ANY, AND OTHER W SHES TO THE EXTENT KNOWN TO THE HEALTH CARE
SURROGATE. OTHERW SE, THE HEALTH CARE SURROGATE SHALL MAKE THE
DECI S| ON | N ACCORDANCE W TH THE PATI ENT' S BEST | NTEREST. I N
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DETERM NI NG THE PATI ENT' S BEST | NTEREST, THE HEALTH CARE
SURROGATE SHALL CONSI DER THE PATI ENT' S PERSONAL VALUES TO THE
EXTENT KNOAN TO THE HEALTH CARE SURROGATE.

(10) A HEALTH CARE SURROGATE' S HEALTH CARE DECI SI ON | S GOV-
ERNED BY ALL OF THE FOLLOW NG

(A) EXCEPT AS PROVIDED IN SUBDIVISION (C), A MEMBER OF A
CLASS THAT HAS LOWER PRI ORI TY UNDER SUBSECTI ON (3) OR (4) SHALL
NOT OVERTURN THE HEALTH CARE DECI SI ON OF A MEMBER OF A CLASS W TH
H GHER PRI ORI TY UNDER SUBSECTI ON (3) OR (4) WHO HAS ASSUMED
RESPONS| BI LI TY AS THE PATI ENT' S HEALTH CARE SURROGATE.

(B) | F MORE THAN 1 MEMBER OF THE SAME PRI ORI TY CLASS
DESCRI BED | N SUBSECTI ON (3) OR (4) ASSUMES AUTHORI TY TO ACT AS
HEALTH CARE SURROGATE AND ALL OF THOSE MEMBERS DO NOT AGREE ON A
HEALTH CARE DECI SION, A PETI TI ON MAY BE FI LED W TH THE PROBATE
COURT FOR THE COUNTY WHERE THE PATI ENT | S LOCATED OR RESI DES FOR
A DETERM NATI ON OF THAT FACT AND AN APPROPRI ATE ORDER.

(C) 1F A MEMBER OF A CLASS DESCRI BED | N SUBSECTI ON (3) OR
(4) BELI EVES THAT A HEALTH CARE SURROGATE IS IN ANY WAY NOT COW
PLYING W TH TH S ACT, THAT PERSON MAY NOTI FY THE PRI MARY PHYSI -
Cl AN OF THAT PERSON S CONCERNS AND MAY PETI TI ON THE PROBATE COURT
FOR THE COUNTY WHERE THE PATI ENT | S LOCATED OR RESI DES FOR A
DETERM NATI ON OF THAT FACT AND AN APPROPRI ATE ORDER

(11) THE PRI MARY PHYSI Cl AN SHALL ATTEMPT TO COMMUNI CATE THE
HEALTH CARE DECI SI ON TO THE PATI ENT. THE PRI MARY PHYSI Cl AN SHALL
NOT | MPLEMENT THE HEALTH CARE DECI SI ON | F THE PATI ENT OBJECTS OR
| E THE PRI MARY PHYSI Cl AN KNOWS THE HEALTH CARE DECI SION IS
CONTRARY TO THE PATI ENT' S PREVI OUSLY EXPRESSED W SHES.
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(12) A HEALTH CARE DECI SI ON MADE BY A HEALTH CARE SURROGATE
FOR A PATI ENT | S EFFECTI VE W THOUT JUDI Cl AL APPROVAL.

(13) THE PRI MARY PHYSI Cl AN SHALL RECORD THE HEALTH CARE
DECI SI ON AND THE NAME OF THE PERSON MAKI NG THE HEALTH CARE DECI -
SION I N THE PATI ENT' S MEDI CAL RECORD. THE PRI MARY PHYSI Cl AN MAY
REQUI RE THE PERSON MAKI NG THE HEALTH CARE DECI SI ON TO SI GN AN
ACKNOW.EDGVENT AND AN ACCEPTANCE OF H' S OR HER ROLE AS HEALTH
CARE SURROGATE UNDER THI S SECTI ON
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