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SENATE BILL NO. 31

January 28, 1997, Introduced by Senator GOUGEON and
referred to the Conmttee on” Human Resources, Labor
and Veterans Affairs.

A bill to amend 1974 PA 154, entitled
"M chi gan occupational safety and health act,"”
by anendi ng sections 33, 35, 35a, and 36 (MCL 408. 1033, 408. 1035,
408. 1035a, and 408. 1036), section 33 as anended by 1996 PA 87 and
sections 35 and 36 as anended and section 35a as added by 1991 PA
105.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 33. (1) If, as the result of an inspection or investi-
gation, the departnent representative believes that an enpl oyer
has violated this act, an order issued —ptrstant—te— UNDER this
act, or a rule or standard pronul gated —purstant—t6— UNDER this
act, he or she shall issue a citation imrediately or within 90
days after the conpletion of the physical inspection or
investigation. The citation shall be in witing and shal
describe with particularity the nature of the violation,

00349' 97 DMVS



2
including a reference to the provision of this act, or an order
issued or a rule or standard pronul gated —purstant—t6e— UNDER thi s
act, alleged to have been violated. The citation shall state a
reasonable tine by which the violation is to be abated, WH CH
SHALL BE NOT LESS THAN 14 CONSECUTI VE DAYS. The citation shal
state on its face that it is an allegation of a violation. The
date shall be set with due regard to the seriousness of the
hazard and the difficulty of abating it. The citation and the
proposed penalty, if any, may be presented to and shall, in each

case, be sent by registered nail to the enployer, and a copy

shall be filed at the tinme of issuance with the appropriate
depart nent.
(2) The enpl oyer shall post a copy of the citation at or

near the place of the violation, and the citation copy shal
remain posted at that site until conpliance is achieved or for 3
wor ki ng days, whichever is |ater.

(3) The enpl oyer upon whoma citation is served shall notify
the appropriate departnment of conpliance with this act, OR COW
PLI ANCE W TH an order issued —purstant—te—thts—acts— or a rule or
st andard pronul gat ed —pursuant—to— UNDER this act.

(4) If an enployer fails to correct a violation for which a
citation was issued wwthin the period permtted for its correc-
tion, the departnment shall notify the enployer by registered nai
of that failure, —and—of— the penalty proposed to be assessed
under section 35 for the failure, AND THE EMPLOYER S RI GHT TO
APPLY THAT PENALTY TO THE COSTS OF CORRECTI NG THE VI OLATI ON UNDER
SECTI ON 35.

00349' 97



© 00 N o O ~A W DN P

N N NN NNDNRRERRRR R R R R
o o0~ WO NP O © 0N O O W N P O

3

(5) If it is determ ned upon inspection or investigation
that a violation of this act, an order issued —pursuant—to— UNDER
this act, or a rule or standard pronul gated —pursuant—te— UNDER
this act exists, but that the conditions that constitute the vio-
| ati on have no direct or imrediate relationship to the safety or
health of workers, the departnment nay issue a notice in place of
a citation. A notice issued under this subsection shall be
referred to as a "de mnims notice of violation". The enployer
shal | post a copy of the de minims notice of violation at or
near the place of violation for 3 working days. The depart nment
shall promul gate all necessary rules for adm nistering the de
mnims notice of violation.

(6) Acitation for an alleged violation of this act, an
order issued —purstant—te— UNDER this act, or a rule or standard
promul gat ed —purstant—te— UNDER this act shall be vacated if it
is shown that the enployer has provided the equi pnent or train-

i ng, educated enpl oyees regardi ng use of the equiprment or inple-
mentation of the training, and taken reasonabl e steps including,
where appropriate, disciplinary action to assure that enpl oyees

utilize the equi pnment and conply with the training as referenced
in this section.

Sec. 35. (1) An enployer who receives a citation for a
serious violation of this act, an order issued —pturstant—to—
UNDER this act, or a rule or standard promul gated under this act
shall be assessed a civil penalty of not nore than $7, 000. 00 for
each violation. THE EMPLOYER MAY APPLY THE Cl VI L PENALTY AMOUNT
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ASSESSED UNDER THI S SUBSECTI ON TO THE COST OF CORRECTI NG THE
SERI QUS VI OLATI ON.

(2) An enployer who fails to correct a violation for which a
citation was issued wwthin the period permtted for its correc-
tion may be assessed a civil penalty of not nore than $7, 000. 00
for each day —durtng—whieh— THAT the failure or violation
continues. A period permtted for corrections does not begin to
run until the date of the final order of the board if a review
proceedi ng before a board is initiated by the enployer in good
faith and not solely for delay or avoi dance of a penalty.

ADDI TI ONALLY, THE EMPLOYER MAY APPLY THE Cl VIL PENALTY AMOUNT
ASSESSED UNDER THI S SUBSECTI ON TO THE COST OF CORRECTI NG THE
VI CLATI ON.

(3) —Ar— IF AN enpl oyer —who— receives a citation for a vio-
|ation of this act, an order issued —purstant—te— UNDER this act,
or a rule or standard pronul gated under this act, —whieh— AND THE
violation is specifically determned not to be of a serious
nature, THE EMPLOYER may be assessed a civil penalty of not nore
t han $7, 000.00 for each violation. THE EMPLOYER MAY APPLY THE
Cl VI L PENALTY AMOUNT ASSESSED UNDER THI S SUBSECTI ON TO THE COST
OF CORRECTI NG THE VI OLATI ON.

(4) An enployer who willfully or repeatedly violates this
act, an order issued —pursuant—to— UNDER this act, or a rule or
standard pronul gated under this act may be assessed a civil pen-
alty of not nore than $70, 000.00 for each violation, but not |ess
t han $5, 000. 00 for each willful violation. FOR EACH VI OLATI ON
DESCRI BED IN THI S SUBSECTI ON THAT IS NOT' WLLFUL, THE EMPLOYER
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MAY APPLY THE CI VI L PENALTY AMOUNT ASSESSED UNDER THI S SUBSECTI ON
TO THE COST OF CORRECTI NG THAT VI OLATI ON

(5) An enployer who willfully violates this act, an order
I ssued —pursuant—toe— UNDER this act, or a rule or standard
promul gated under this act —whieh— THAT causes the death of an
enpl oyee is guilty of a felony and shall be fined not nore than
$10, 000. 00, or inprisoned for not nore than 1 year, or both. |If
the conviction is the second under this act, the person shall be
fined not nore than $20, 000.00, or inprisoned for not nore than 3
years, or both.

(6) An enployer who violates a posting requirenent pre-
scribed under this act shall be assessed a civil penalty of not
nore than $7,000.00 for each violation THAT IS NOT CORRECTED
WTH N 1 DAY AFTER RECEI VI NG NOTI CE OF THAT VI OLATI ON

(7) A person who know ngly nakes a fal se statenent, repre-
sentation, or certification in an application, record, report,
pl an, or other docunent filed or required to be nuaintained
—purstant—toe— UNDER this act, or who fails to maintain or trans-
mt a record or report as required under section 61, is guilty of
a m sdemeanor and shall be fined not nore than $10, 000. 00, or
i nprisoned for not nore than 6 nonths, or both.

(8) A person who gives advance notice of an investigation or
an inspection to be conducted under this act wi thout authority
fromthe appropriate director or the designee of the director is
guilty of a m sdeneanor and shall be fined not nore than

$1, 000. 00, or inprisoned for not nmore than 6 nonths, or both.
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applying a civil penalty otherw se applicable to an enpl oyer
under this section, THE DEPARTMENT OF CONSUMER AND | NDUSTRY SERV-
ICES, ORIF THE EMPLOYER | S A PUBLI C EMPLOYER, THE DEPARTMENT OF
COMMUNI TY HEALTH, may request that the attorney general seek a
wit of mandanus in the —approepriate— circuit court HAVI NG APPRO
PRI ATE VENUE to conpel conpliance with a citation, including the
terns of abatenent.

(10) A person shall not assault a departnent representative
or other person charged wth enforcenent of this act in the per-
formance of that person's legal duty to enforce this act. A
person who violates this subsection is guilty of a m sdeneanor.

A prosecuting attorney having jurisdiction —ef— OVER this matter
—ane— OR the attorney general knowi ng of a violation of this sec-

tion may prosecute the violator.

Sec 35a. (1) An enployer who receives a citation for a
serious violation of this act, an order issued —pturstant—to—
UNDER this act, or a rule or standard promul gated under this act
shall be assessed a civil penalty of not nore than $1, 000. 00 for
each violation. THE EMPLOYER MAY APPLY THE Cl VI L PENALTY AMOUNT
ASSESSED UNDER THI S SUBSECTI ON TO THE COST OF CORRECTI NG THE
SERI QUS VI OLATI ON.
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(2) An enployer who fails to correct a violation for which a
citation was issued within the period permtted for its
correction nmay be assessed a civil penalty of not nore than
$1, 000. 00 for each day during which the failure or violation
continues. A period permtted for corrections does not begin to
run until the date of the final order of the board if a review
proceedi ng before a board is initiated by the enployer in good
faith and not solely for delay or avoi dance of a penalty.
ADDI TI ONALLY, THE EMPLOYER MAY APPLY THE Cl VIL PENALTY AMOUNT
ASSESSED UNDER THI S SUBSECTI ON TO THE COST OF CORRECTI NG THE
VI CLATI ON.

(3) —Ar— I F AN enpl oyer —who— receives a citation for a vio-
|ation of this act, an order issued —purstant—te— UNDER this act,
or a rule or standard pronul gated under this act, —whieh— AND THE
violation is specifically determned not to be of a serious
nature, THE EMPLOYER may be assessed a civil penalty of not nore
t han $1, 000.00 for each violation. THE EMPLOYER MAY APPLY THE
Cl VI L PENALTY AMOUNT ASSESSED UNDER THI S SUBSECTI ON TO THE COST
OF CORRECTI NG THE VI OLATI ON.

(4) An enployer who willfully or repeatedly violates this
act, an order issued —pursuant—to— UNDER this act, or a rule or
standard pronul gated under this act may be assessed a civil pen-
alty of not nore than $10, 000.00 for each violation. FOR EACH
VI CLATI ON DESCRI BED I N THI' S SUBSECTI ON THAT IS NOI' WLLFUL, THE
EMPLOYER MAY APPLY THE CI VI L PENALTY AMOUNT ASSESSED UNDER THI S
SUBSECTI ON TO THE COST OF CORRECTI NG THAT VI OLATI ON
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(5) An enployer who willfully violates this act, an order
I ssued —purstant—toe— UNDER this act, or a rule or standard
promul gated under this act —whieh— THAT causes the death of an
enpl oyee is guilty of a felony and shall be fined not nore than
$10, 000. 00, or inprisoned for not nore than 1 year, or both. |If
the conviction is the second under this act, the person shall be
fined not nore than $20, 000. 00, or inprisoned for not nore than 3
years, or both.

(6) An enployer who violates a posting requirenent pre-
scribed under this act shall be assessed a civil penalty of not
nore than $1, 000. 00 for each violation THAT IS NOT CORRECTED
WTH N 1 DAY AFTER RECEI VI NG NOTI CE OF THAT VI OLATI ON

(7) A person who know ngly nakes a fal se statenent, repre-
sentation, or certification in an application, record, report,
pl an, or other docunent filed or required to be nuaintained
—purstant—toe— UNDER this act, or who fails to maintain or trans-
mt a record or report as required under section 61, is guilty of
a m sdenmeanor and shall be fined not nore than $10, 000. 00, or
i nprisoned for not nore than 6 nonths, or both.

(8) A person who gives advance notice of an investigation or
an inspection to be conducted under this act wi thout authority
fromthe appropriate director or the designee of the director is
guilty of a m sdeneanor and shall be fined not nore than
$1, 000. 00, or inprisoned for not nmore than 6 nonths, or both.

(9) —TFhedepartrent—oft—tabor—or—the—departrent—of—pubHe¢
heatth—F—the—enpltoyer—+s—apubtte—enptoyer—i+nstead— | NSTEAD of

applying a civil penalty otherw se applicable to an enpl oyer
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under this section, THE DEPARTMENT OF CONSUMER AND | NDUSTRY
SERVICES, OR IF THE EMPLOYER | S A PUBLI C EMPLOYER, THE DEPARTMENT
OF COWLUNI TY HEALTH, may request that the attorney general seek a
wit of mandanus in the —approepriate— circuit court HAVI NG APPRO
PRI ATE VENUE to conpel conpliance with a citation, including the
terns of abatenent.

(10) A person shall not assault a departnent representative
or other person charged wth enforcenent of this act in the per-
formance of that person's legal duty to enforce this act. A
person who violates this subsection is guilty of a m sdeneanor.

A prosecuting attorney having jurisdiction —ef— OVER this matter
—and— OR the attorney general knowi ng of a violation of this sec-
tion may prosecute the violator.

Sec. 36. (1) The board shall assess civil penalties, con-
sidering the size of the business, the seriousness of the viola-
tion, the good faith efforts of the enployer, and the history of
previous citations, and nmay establish a schedule of civil
penalties. | N ASSESSI NG Cl VIL PENALTI ES OR ESTABLI SHI NG A SCHED-
ULE OF G VIL PENALTIES, THE BOARD SHALL NOT CONSIDER A PRIOR VI O
LATI ON THAT WAS CORRECTED W THI N 14 DAYS AFTER | SSUANCE CF A
CITATION OR DE MNIM S NOTI CE OF VI OLATI ON

(2) —Beginning— SUBJECT TO TH'S ACT, AFTER April 1, 1992,

t he departnent of —+aber— CONSUMER AND | NDUSTRY SERVI CES and t he
depart nent of —pubHe— COMUINI TY health shall adm ni ster and
enforce the assessnment of civil penalties in a manner that is

consistent with the adm ni strati on and enforcenent of civil
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penalties by the federal occupational safety and health
adm ni strati on.

(3) Acivil penalty owed under this act AND NOT APPLIED TO
THE COST OF CORRECTI NG A VI OLATI ON I N ACCORDANCE W TH THI S ACT
shal | be paid to the departnent of —taber— CONSUMER AND | NDUSTRY
SERVI CES or the departnent of —pubt+e— COVMUNI TY heal t h, which-
ever is appropriate, within 15 working days after the date the
penalty becones a final order of the board —— AND I S not subject
to further agency or judicial review -Begtanrng— AFTER April 1,
1992, a civil penalty THAT IS NOT APPLI ED TO THE COST OF CORRECT-
| NG A VI OLATION I N ACCORDANCE WTH THI S ACT shall be credited to
the state general fund.

(4) If a civil penalty THAT IS NOT APPLI ED TO THE COST OF
CORRECTI NG A VI OLATION I N ACCORDANCE WTH THI' S ACT remai ns unpaid
beyond the period of tinme specified in subsection (3), the
depart nent of —+taber— CONSUMER AND | NDUSTRY SERVI CES or the
departnment of —ptubt+e— COVMMINI TY heal t h, whi chever is appropri-
ate, shall issue a letter to the enployer demandi ng paynent
wi thin 20 days after the date of the letter.

(5) If the penalty remains unpaid follow ng the period spec-
ified in subsection (4), the appropriate departnent shall trans-
mt information on the anmount of the penalty and the nane and

address of the enployer owing the penalty to the departnent of

treasury.
(6) The departnent of treasury shall institute proceedi ngs
to collect the ambunt assessed as a civil penalty AND DESCRI BED

I N SUBSECTI ON (4) AFTER RECEI VI NG THE | NFORMATI ON DESCRI BED | N
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SUBSECTION (5). The departnent of treasury shall offset the
anount of the penalty agai nst noney owed by the state to the
enpl oyer. The departnent of treasury shall request that the
attorney general recover the anount of the penalty renaining
unpaid, after offsets, by instituting a civil action in the cir-
cuit court —fer— IN the county in which the violation occurred or
inthe circuit court —fer— IN the county in which the enpl oyer

owi ng the penalty has its principal place of business.
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