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SENATE BILL NO. 519

May 21, 1997, Introduced by Senators SHUGARS and DUNASKI SS
and referred to the Commttee on Governnment QOperations.

A bill to amend 1976 PA 442, entitled
"Freedom of information act,"
by anendi ng sections 2, 3, 5, and 10 (MCL 15.232, 15.233, 15. 235,
and 15.240), as anended by 1996 PA 553.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 2. As used in this act:

(a) "Field nane" neans the label or identification of an
el enent of a conputer data base that contains a specific item of
information, and includes but is not limted to a subject heading
such as a col umm header, data dictionary, or record | ayout.

(b) "FO A coordinator" neans either of the foll ow ng:

(1) An individual who is a public body.

(11) An individual designated by a public body in accordance
with section 6 to accept and process requests for public records

under this act.
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(C "LOCAL AUTHORI TY" MEANS A COUNTY, CITY, TOMSH P, OR
VI LLAGE, AN | NTERCOUNTY, | NTERCI TY, OR REG ONAL GOVERNI NG BCDY, A
SCHOOL DI STRI CT, SPECI AL DI STRI CT, MUNI Cl PAL CORPORATI ON, OR A
BOARD, DEPARTMENT, COWM SSI ON, COUNCI L, OR AGENCY OF AN ENTITY
DESCRI BED IN THI' S SUBDI VI SI ON

(D) —e)y— "Person" nmeans an individual, corporation, limted
liability conpany, partnership, firm organization, association,
governnmental entity, or other legal entity. Person does not
i ncl ude an individual serving a sentence of inprisonnment in a
state or county correctional facility in this state or any other

state, or in a federal correctional facility.

(E) —eh— "Public body" means any of the follow ng:

(1) Astate officer, enployee, agency, departnent, division,
bureau, board, comm ssion, council, authority, or other body in
t he executive branch of the state governnent, but does not

i ncl ude the governor or I|ieutenant governor, the executive office
of the governor or |ieutenant governor, or enployees thereof.

(11) An agency, board, conm ssion, or council in the |legis-
| ative branch of the state governnment.

(111) A —eounty—etty—township—vitHage—itntereounty—

rent—ecomm-sstom—counetH—or—ageney—thereof— LOCAL AUTHORI TY.
(1v) Any other body which is created by state or |ocal

authority or which is primarily funded by or through state or

| ocal authority.
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(v) The judiciary, including the office of the county clerk
and enpl oyees thereof when acting in the capacity of clerk to the
circuit court, is not included in the definition of public body.

(F) —te)— "Public record" neans a witing prepared, owned,
used, in the possession of, or retained by a public body in the
performance of an official function, fromthe tinme it is
created. Public record does not include conputer software. This
act separates public records into the followng 2 cl asses:

(1) Those that are exenpt from di scl osure under section 13.

(11) Al public records that are not exenpt from disclosure
under section 13 and which are subject to disclosure under this
act .

(G —(H)— "Software" nmeans a set of statenents or instruc-
tions that when incorporated in a machi ne usable nmediumis
capabl e of causing a machine or device having information pro-
cessing capabilities to indicate, perform or achieve a particu-
lar function, task, or result. Software does not include
conputer-stored information or data, or a field nanme if disclo-
sure of that field nane does not violate a software |icense.

(H —g)— "Unusual circunstances" neans any 1 or a conbi na-
tion of the followi ng, but only to the extent necessary for the
proper processing of a request:

(1) The need to search for, collect, or appropriately
exam ne or review a vol um nous anount of separate and di stinct
public records pursuant to a single request.

(11) The need to collect the requested public records from

nunerous field offices, facilities, or other establishnments which
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are located apart fromthe particular office receiving or
processi ng the request.

(1) € — "Witing" neans handwiting, typewiting, print-

i ng, photostating, photographing, photocopying, and every ot her
means of recording, and includes letters, words, pictures,
sounds, or synbols, or conbinations thereof, and papers, maps,
magneti c or paper tapes, photographic filnms or prints, mcrofilm
m crofiche, magnetic or punched cards, discs, druns, or other
means of recording or retaining nmeani ngful content.

(J) H— "Witten request” neans a witing that asks for
information, and includes a witing transmtted by facsimle,
el ectronic mail, or other electronic neans.

Sec. 3. (1) Except as expressly provided in section 13,
upon providing a public body's FO A coordi nator with —a— AN ORAL
OR witten request that describes a public record sufficiently to
enabl e the public body to find the public record, a person has a
right to inspect, copy, or receive copies of the requested public
record of the public body. A person has a right to subscribe to
future issuances of public records that are created, issued, or
di ssem nated on a regul ar basis. A subscription shall be valid
for up to 6 nonths, at the request of the subscriber, and shal
be renewabl e. An enployee of a public body who receives a
WRI TTEN request for a public record shall pronptly forward that
request to the freedomof information act coordi nator OR THAT
COORDI NATOR' S DESI GNEE
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(2) A freedom of information act coordinator shall keep a
copy of all witten requests for public records on file for no
| ess than 1 year

(3) A public body shall furnish a requesting person a rea-
sonabl e opportunity for inspection and exam nation of its public
records, and shall furnish reasonable facilities for making neno-
randa or abstracts fromits public records during the usual busi-
ness hours. A public body may nake reasonabl e rul es necessary to
protect its public records and to prevent excessive and unreason-
able interference with the discharge of its functions. A public
body shall protect public records fromloss, unauthorized alter-
ation, mutilation, or destruction.

(4) This act does not require a public body to make a conpi -
| ation, summary, or report of information, except as required in
section 11.

(5) This act does not require a public body to create a new
public record, except as required in section 11, and to the
extent required by this act for the furnishing of copies, or
edited copies pursuant to section 14(1), of an already existing
public record.

(6) The custodian of a public record shall, upon —witten—
request, furnish a requesting person a certified copy of a public
record.

Sec. 5. (1) Except as provided in section 3, a person
desiring to inspect or receive a copy of a public record shal
make —a— AN ORAL OR written request for the public record to the
PUBLI C BODY' S FO A coordi nat or —ef—a—pubtHebedy— OR THAT
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COORDI NATOR' S DESIGNEE. A witten request nmade by facsimle,
el ectronic nmail, or other electronic transm ssion is not received
by a public body's FO A coordinator until 1 business day after
the electronic transm ssion is made.

(2) Unless otherwi se agreed to in witing by the person
maki ng the request, a public body shall respond to a request for
a public record within 5 business days after the public body
receives the request by doing 1 of the follow ng:

(a) Granting the request.

(b) Issuing a witten notice to the requesting person deny-
ing the request.

(c) Granting the request in part and issuing a witten
notice to the requesting person denying the request in part.

(d) Issuing a notice extending for not nore than 10 busi ness
days the period during which the public body shall respond to the
request. A public body shall not issue nore than 1 notice of
extension for a particul ar request.

(3) Failure to respond to a request —purstant—to— | N ACCORD
ANCE W TH subsection (2) constitutes a public body's final deter-
m nation to deny the request. In a circuit court action to
conpel a public body's disclosure of a public record under sec-
tion 10, the circuit court shall assess damages agai nst the
public body pursuant to section 10(8) if the circuit court has
done both of the follow ng:

(a) Determned that the public body has not conplied with

subsection (2).
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(b) Ordered the public body to disclose or provide copies of
all or a portion of the public record.

(4) Awitten notice denying a request for a public record
in whole or in part is a public body's final determnation to
deny the request or portion of that request. The witten notice
shal | contai n:

(a) An explanation of the basis under this act or other
statute for the determnation that the public record, or portion
of that public record, is exenpt fromdisclosure, if that is the
reason for denying all or a portion of the request.

(b) Acertificate that the public record does not exi st
under the nanme given by the requester or by another nanme reason-
ably known to the public body, if that is the reason for denying
the request or a portion of the request.

(c) A description of a public record or information on a
public record that is separated or del eted pursuant to section
14, if a separation or deletion is nade.

(d) A full explanation of the requesting person's right to
do either of the foll ow ng, AS APPLI CABLE

(1) —Submt— |F THE PUBLI C BODY IS NOT A LOCAL AUTHORI TY,
SUBMT to the head of the public body a witten appeal that spe-
cifically states the word "appeal” and identifies the reason or
reasons for reversal of the disclosure denial.

(1m) Seek judicial review of the denial under section 10.

(e) Notice of the right to receive attorneys' fees and dam
ages as provided in section 10 if, after judicial review, the

circuit court determnes that the public body has not conplied
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with this section and orders disclosure of all or a portion of a
public record.

(5) The individual designated in section 6 as responsible
for the denial of the request shall sign the witten notice of
deni al .

(6) If a public body issues a notice extending the period
for a response to the request, the notice shall specify the rea-
sons for the extension and the date by which the public body wll
do 1 of the follow ng:

(a) Grant the request.

(b) Issue a witten notice to the requesting person denying
t he request.

(c) Gant the request in part and issue a witten notice to
t he requesting person denying the request in part.

(7) If a public body makes a final determ nation to deny in
whol e or in part a request to inspect or receive a copy of a
public record or portion of that public record, the requesting
person may do either of the foll ow ng:

(a) —Appeat— | F THE PUBLI C BODY IS NOT A LOCAL AUTHORI TY,
APPEAL the denial to the head of the public body —pturstant—te— IN
ACCORDANCE W TH section 10.

(b) Commence an action in circuit court, —purstant—toe— IN
ACCORDANCE W TH section 10.

Sec. 10. (1) If a public body nakes a final determ nation
to deny all or a portion of a request, the requesting person may
do 1 of the follow ng, AS APPLI CABLE, at his or her option:
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(a) —Submt— |F THE PUBLI C BODY IS NOT A LOCAL AUTHORI TY,
SUBM T to the head of —the— THAT public body a witten appeal
that specifically states the word "appeal” and identifies the
reason or reasons for reversal of the denial.

(b) Commence an action in the circuit court to conpel the
public body's disclosure of the public records within 180 days
after a public body's final determnation to deny a request.

(2) AN ACTI ON UNDER THI S SECTI ON THAT ARI SES FROM THE DENI AL
OF AN ORAL REQUEST MAY NOT BE COVMENCED UNLESS THE REQUESTI NG
PERSON CONFI RMS THE ORAL REQUEST I N WRI TI NG NOT' LESS THAN 5 DAYS
BEFORE COMVENCEMENT OF THE ACTI ON.

(3) 2— Wthin 10 days after receiving a witten appeal
pursuant to subsection (1)(a), the head of a public body
DESCRI BED | N SUBSECTION (1) (A) shall do 1 of the foll ow ng:

(a) Reverse the disclosure denial

(b) issue a witten notice to the requesting person uphol d-
ing the disclosure denial.

(c) Reverse the disclosure denial in part and issue a wit-
ten notice to the requesting person uphol ding the disclosure
denial in part.

(d) Under unusual circunstances, |Issue a notice extending
for not nore than 10 busi ness days the period during which the
head of the public body shall respond to the witten appeal. The
head of a public body shall not issue nore than 1 notice of
extension for a particular witten appeal.

(4) —|3)— A board or comm ssion that is the head of a public
body is not considered to have received a witten appeal under
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subsection (29— (3) until the first regularly schedul ed neeting
of that board or comm ssion foll ow ng subm ssion of the witten
appeal under subsection (1)(a). |If the head of the public body
fails to respond to a witten appeal pursuant to subsection (29—
(3), or if the head of the public body upholds all or a portion
of the disclosure denial that is the subject of the witten
appeal , the requesting person may seek judicial review of the
nondi scl osure by commencing an action in circuit court under
subsection (1)(b).

(5 —|4)— In an action comenced under subsection (1)(b), a
court that determnes a public record is not exenpt from disclo-
sure shall order the public body to cease withholding or to
produce all or a portion of a public record wongfully w thheld,
regardl ess of the location of the public record. The circuit
court for the county in which the conplainant resides or has his
or her principal place of business, or the circuit court for the
county in which the public record or an office of the public body
is located has venue over the action. The court shall determ ne
the matter de novo and the burden is on the public body to sus-
tain its denial. The court, on its own notion, may view the
public record in controversy in private before reaching a
decision. Failure to conply with an order of the court may be
puni shed as contenpt of court.

(6) —5)— An action comenced under this section and an
appeal from an action commenced under this section shall be
assigned for hearing and trial or for argunent at the earliest

practicable date and expedited in every way.
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(7) 69— If a person asserting the right to inspect, copy,
or receive a copy of all or a portion of a public record prevails
in an action commenced under this section, the court shall award
reasonabl e attorneys' fees, costs, and di sbursenments. |If the
person or public body prevails in part, the court may, inits
discretion, award all or an appropriate portion of reasonable
attorneys' fees, costs, and disbursenents. The award shall be
assessed agai nst the public body |liable for danages under subsec-
tion A— (8).

(8 —AH— If the circuit court determnes in an action com
menced under this section that the public body has arbitrarily
and capriciously violated this act by refusal or delay in dis-
closing or providing copies of a public record, the court shal
award, in addition to any actual or conpensatory damages, puni -
ti ve damages in the anmount of $500.00 to the person seeking the
right to inspect or receive a copy of a public record. The dam
ages shall not be assessed agai nst an individual, but shall be
assessed agai nst the next succeeding public body that is not an
i ndi vidual and that kept or naintained the public record as part
of its public function.
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