SENATE BILL NO. 956

February 26, 1998, Introduced by Senator VAN REGENMORTER
and referred to the Commttee on Famlies, Mental Health
and Human Servi ces.

A bill to anmend 1970 PA 91, entitled

"Child custody act of 1970,"

by amendi ng sections 2 and 4 (MCL 722.22 and 722.24), section 2

as anmended by 1990 PA 245 and section 4 as anmended by 1996 PA

19.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

1 Sec. 2. As used in this act:
2 —fa—Ehttd—reans—mnor—eht-td—and—chttdren—Subjeet—to
3 . _ : i _ chitd—inetud
4 ehttd—and—chttdren—whohaver+reached—18—years—of—age—
5 (A) —b)— "Agency" neans any legally authorized —— public
6 or private organization, or governnental unit or official,
7 whether of this state or of another state or country, concerned
8 in the welfare of mnor children, including a licensed child

9 pl acenent agency.
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(B) "CH LD'" MEANS M NOR CHI LD AND CHI LDREN. SUBJECT TO
SECTI ON 4A, FOR PURPOSES OF PROVI DI NG SUPPORT, CHI LD | NCLUDES A
CH LD AND CHI LDREN WHO HAVE REACHED 18 YEARS OF AGE.

(G "CH LD ATTORNEY" MEANS AN ATTORNEY APPO NTED BY THE
COURT TO REPRESENT THE CHI LD S BEST | NTERESTS.

(D) "LEGAL COUNSEL" MEANS AN ATTORNEY WHO SERVES AS THE
CH LD S LEGAL ADVOCATE IN A TRADI TI ONAL ATTORNEY- CLI ENT RELATI ON-
SH P WTH THE CH LD, AS GOVERNED BY THE M CH GAN RULES OF PROFES-
SIONAL CONDUCT. THE CHI LD S LEGAL COUNSEL OWES THE SAME DUTI ES
OF UNDI VI DED LOYALTY, CONFI DENTI ALITY, AND ZEALOUS REPRESENTATI ON
OF THE CH LD S EXPRESSED W SHES AS HE OR SHE WOULD TO AN ADULT
CLI ENT.

(E) €€e)y— "Third person” neans any individual other than a
par ent .

Sec. 4. (1) In all actions —nowpenrting—or—hereafter—Fted
HA—a——et+rewtt—eourt— i nvol ving di spute of A MNOR CH LD S cust ody,
—of—a—mnor—ehite,— the court shall declare the CH LD S inherent
ri ghts —ef—the—ehtt+d— and establish the rights and duties as to
THE CH LD S custody, support, and parenting tinme —ef—the—<chttd-
in accordance with this act.

(2) I'F, AT ANY TIME I N THE PROCEEDI NG THE COURT DETERM NES
THAT THE BEST | NTERESTS OF THE CH LD ARE OR MAY BE | NADEQUATELY
REPRESENTED, THE COURT SHALL APPO NT A CHI LD- ATTORNEY TO REPRE-
SENT THE BEST | NTERESTS OF THE CHI LD. A CHI LD ATTORNEY APPO NTED
UNDER THI S SECTI ON HAS AT LEAST ALL OF THE FOLLOW NG PONERS AND
DUTI ES:
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(A) TO SERVE AS THE | NDEPENDENT LEGAL REPRESENTATI VE OF THE
CH LD S BEST | NTERESTS. THE CHI LD- ATTORNEY | S ENTI TLED TO FULL
AND ACTI VE PARTI CI PATI ON I N ALL ASPECTS OF THE PROCEEDI NG  THE
COURT SHALL GRANT THE CHI LD- ATTORNEY ACCESS TO ALL RELEVANT
| NFORMATI ON REGARDI NG THE CHI LD.

(B) TO DETERM NE THE FACTS OF THE CASE BY CONDUCTI NG AN
| NDEPENDENT | NVESTI GATI ON | NCLUDI NG | NTERVI EW NG THE CHI LD,

SOCI AL WORKERS, FAM LY MEMBERS, AND OTHERS AS NECESSARY, AND BY
REVI EW NG REPORTS AND OTHER | NFORVATI ON.

(© BEFORE EACH STAGE OF THE PROCEEDI NGS, TO MEET W TH AND
OBSERVE THE CHI LD, ASSESS THE CH LD S NEEDS AND W SHES W TH
REGARD TO THE REPRESENTATI ON AND THE | SSUES I N THE CASE, REVI EW
THE AGENCY CASE FI LE, AND CONSI STENT W TH THE RULES OF PROFES-

SI ONAL RESPONSI BI LI TY, TO CONSULT WTH THE CH LD S PARENTS,
GUARDI ANS, AND CASEWORKERS.

(D) TO EXPLAIN TO THE CHI LD, ACCORDI NG TO THE CH LD S ABI L-
| TY TO UNDERSTAND, THE PROCEEDI NGS, THE CHI LD- ATTORNEY' S RCLE,
AND THOSE Cl RCUMSTANCES UNDER WHI CH THE CHI LD- ATTORNEY MAY DI S-
CLGOSE | NFORMATI ON TO THE COURT.

(E) TO FILE ALL NECESSARY PLEADI NGS AND PAPERS AND | NDEPEN-
DENTLY CALL W TNESSES ON THE CH LD S BEHALF.

(F) TO ATTEND ALL HEARI NGS AND SUBSTI TUTE COUNSEL ONLY W TH
COURT APPROVAL.

(G TO MAKE A DETERM NATION AS TO THE CHI LD S BEST | NTERESTS
AND ADVOCATE FOR THE BEST | NTERESTS AS THE CHI LD- ATTORNEY SEES
THEM REGARDLESS OF WHETHER THE CHI LD- ATTORNEY' S DETERM NATI ON
REFLECTS THE CH LD S WSHES. THE CH LD S W SHES ARE RELEVANT TO
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THE CHI LD- ATTORNEY' S DETERM NATI ON OF BEST | NTERESTS, AND THE
CHI LD- ATTORNEY SHALL VEI GH THE CHI LD S W SHES ACCORDI NG TO THE
CH LD S COVPETENCE AND MATURI TY. | N ANY EVENT, THE
CHI LD- ATTORNEY SHALL | NFORM THE COURT AS TO THE CHI LD S W SHES
AND PREFERENCES.

(H 1F, AFTER DI SCUSSI ON BETVWEEN THE CHI LD AND THE
CHI LD- ATTORNEY, THE CHI LD- ATTORNEY DETERM NES THAT THE CHI LD S
| NTERESTS AS | DENTI FI ED BY THE CHI LD ARE | NCONSI STENT W TH THE
CHI LD- ATTORNEY' S DETERM NATI ON OF THE CHI LD S BEST | NTERESTS, THE
CHI LD- ATTORNEY SHALL COVMUNI CATE THE CHI LD S POSI TI ON TO THE
COURT AND ASK THE COURT TO APPOI NT LEGAL COUNSEL TO REPRESENT THE
CHI LD.

(1) TO MONI TOR THE | MPLEMENTATI ON OF EACH COURT ORDER.

(J) CONSI STENT W TH THE RULES OF PROFESSI ONAL RESPONSI BI LI TY
FOR ATTORNEYS, TO | DENTI FY COVWON | NTERESTS AMONG THE PARTI ES
AND, TO THE EXTENT POSS| BLE, PROMOTE A COOPERATI VE RESOLUTI ON OF
THE MATTER

(3) THE ATTORNEY- CLI ENT OR ANY OTHER STATUTORY OR LEGALLY
RECOGNI ZED PRI VI LEGE SHALL NOT PREVENT THE CHI LD- ATTORNEY FROM
SHARI NG ALL | NFORMATI ON RELEVANT TO THE CHI LD S BEST | NTERESTS
W TH THE COURT.

(4) A PARTY TO THE PROCEEDI NGS SHALL NOT CALL THE
CHI LD- ATTORNEY AS A W TNESS TO TESTI FY | N THE PROCEEDI NGS, AND
THE FILE OF THE CHI LD- ATTORNEY |'S NOT DI SCOVERABLE.

(5) A CHI LD ATTORNEY APPO NTED UNDER SUBSECTI ON (2) 1S NOT
LI ABLE IN A ClIVIL ACTI ON FOR DAMAGES FOR AN ACT OR OM SSI ON OF
THE CHI LD- ATTORNEY TAKEN | N FURTHERANCE OF THE APPO NTMENT,
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UNLESS THE ACT OR OM SSI ON | S GROSSLY NEGLI GENT OR W LLFUL AND
WANTON

(6) THE COURT MAY ASSESS ALL OR PART OF THE COSTS AND REA-
SONABLE FEES OF THE CHI LD- ATTORNEY AGAI NST 1 OR MORE OF THE PAR-
TIES I N\VOLVED | N THE PROCEEDI NGS. A CHI LD- ATTORNEY APPQO NTED
UNDER THI S SECTI ON SHALL NOT BE PAI D A FEE UNLESS THE COURT FI RST
RECEI VES AND APPROVES THE FEE.
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