SENATE BILL NO. 993

March 4, 1998, Introduced by Senators GEAKE, YOUNG GAST
and NORTH and referred to the Commttee on Judiciary.

A bill to amend 1953 PA 232, entitled

"An act to revise, consolidate, and codify the laws relating to
probationers and probation officers, to pardons, reprieves, com
mut ati ons, and paroles, to the adm nistration of correctional
titutions, correctional farns, and probation recovery canps,
prlsoner_labor and correctional industries, and to the super-
Ion and inspection of local jails and houses of correction; to
vide for the siting of correctional facilities; to create a
te departnment of corrections, and to prescribe its powers and
es; to provide for the transfer to and vesting in said
rtment of powers and duties vested by law in certain other
e boards, comm ssions, and officers, and to abolish certain
ds, comm ssions, and offices the powers and duties of which
transferred by this act; to allow for the operation of cer-
n facilities by private entities; to prescribe the powers and
ies of certain other state departnents and agencies; to pro-
e for the creation of a |ocal IockuP advi sory board; to pre-
i be penalties for the violation of the provisions of this act;
to make certain apProprlatlons; to repeal certain parts of this
act on specific dates; and to repeal all acts and parts of acts
inconsistent wwth the provisions of this act,"”

by anendi ng sections 33, 33e, 34, and 35 (MCL 791. 233, 791.233e,
791. 234, and 791.235), sections 33 and 35 as anmended by 1994 PA
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217, section 33e as added by 1992 PA 181, and section 34 as
anended by 1994 PA 345, and by addi ng section 35a.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 33. (1) —Fhe— EXCEPT AS PROVIDED I N SECTI ON 35A, THE
grant of a parole is subject to all of the foll ow ng:

(a) A PAROLE SHALL NOT BE GRANTED TO A prisoner —shatH—mnoet
be—gtven—t+iberty—on—parote— until the board has reasonabl e assur-
ance, after consideration of all of the facts and circunstances,
including the prisoner's nental and social attitude, that the
prisoner will not becone a nenace to society or to the public
safety.

(b) Except as provided in section 34a, a parole shall not be
granted to a prisoner other than a prisoner subject to disci-
plinary time until the prisoner has served the m ninumterm
i nposed by the court |less allowances for good tinme or special
good time to which the prisoner may be entitled by statute,
except that a prisoner other than a prisoner subject to disci-
plinary time is eligible for parole before the expiration of his
or her mnimumterm of inprisonment whenever the sentencing
judge, or the judge's successor in office, gives witten approval
of the parole of the prisoner before the expiration of the mni-
mum term of inprisonnent.

(c) Except as provided in section 34a, and notw t hst andi ng
the provisions of subdivision (b), a parole shall not be granted
to a prisoner other than a prisoner subject to disciplinary tine
sentenced for the conmm ssion of a crime described in

section 33b(a) to (cc) until the prisoner has served the m ni num
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terminposed by the court |less an allowance for disciplinary
credits as provided in section 33(5) of —Act—No—118—-of—+the
i : e . . . oy ki
Cofptted—taws— 1893 PA 118, MCL 800.33. A prisoner described in
this subdivision is not eligible for special parole.

(d) Except as provided in section 34a, a parole shall not be
granted to a prisoner subject to disciplinary time until the
prisoner has served the mninmumterminposed by the court, plus
any disciplinary tinme accunul ated pursuant to section 34 of —Aet
No—118—of—thePubte—-Aects—of—1893—betngseection866-34of—the
M-ehi-gan—Conpited—taws— 1893 PA 118, MCL 800. 34.

(e) A prisoner shall not be released on parole until the
parol e board has satisfactory evidence that arrangenents have
been made for such honorabl e and useful enploynment as the pris-
oner is capable of performng, for the prisoner's education, or
for the prisoner's care if the prisoner is nentally or physically
i1l or incapacitated.

(2) Paroles-in-custody to answer warrants filed by |ocal or
out-of-state agencies, or immgration officials, are permssible
if an accredited agent of the agency filing the warrant calls for
the prisoner to be paroled in custody.

(3) Pursuant to the admnistrative procedures act of 1969,
—Act—No—306—ef—thePublie—Aets—of 1+ 969 —as—anmended,—betrng—see—
tHons—24—201to0—24-328oftheMehigan—Conpirted—taws— 1969 PA
306, MCL 24.201 TO 24.328, the parole board nmay pronul gate rul es
not inconsistent with this act with respect to conditions to be

i nposed upon prisoners parol ed under this act.
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(4) THE PROVI SIONS OF THI S SECTI ON REGARDI NG PRI SONERS
SUBJECT TO DI SCI PLI NARY TI ME TAKE EFFECT BEAQ NNI NG ON THE EFFEC
TI VE DATE OF 1994 PA 217, AS PRESCRI BED I N ENACTI NG SECTI ON 2 OF

THAT AMENDATORY ACT.

Sec. 33e. (1) The departnent shall devel op parol e gui de-
lines that are consistent with section 33(1)(a) and that shal
govern the exercise of the parole board's discretion pursuant to
sections 34 and 35 as to the rel ease of prisoners on parole under
this act. The purpose of the parole guidelines shall be to
assi st the parole board in making rel ease deci sions that enhance
the public safety.

(2) I'n devel oping the parol e guidelines, the departnent

shal | consider factors including, but not limted to, the
fol | ow ng:

(a) The offense for which the prisoner is incarcerated at
the tinme of parole consideration.

(b) The prisoner's institutional program performnce.

(c) The prisoner's institutional conduct.

(d) The prisoner's prior crimnal record. As used in this
subdi vision, "prior crimnal record" neans the recorded cri m nal
hi story of a prisoner, including all m sdenmeanor and fel ony con-
victions, probation violations, juvenile adjudications for acts
t hat woul d have been crinmes if commtted by an adult, parole
failures, and del ayed sentences.

(e) Oher relevant factors as determ ned by the departnent,

if not otherw se prohibited by |aw
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(3) In developing the parole guidelines, the departnent my
consi der both of the follow ng factors:

(a) The prisoner's statistical risk screening.

(b) The prisoner's age.

(4) The departnment shall ensure that the parole guidelines
do not create disparities in rel ease decisions based on race,
color, national origin, gender, religion, or disability.

(5) The departnment shall pronulgate rules pursuant to the
adm ni strative procedures act of 1969, —Act—No—306—0fthePubtic
Aets—of—1969—betnrg——secttons 242061t 24328of theMechigan
Conpited—taws— 1969 PA 306, MCL 24.201 TO 24.328, which shal
prescribe the parole guidelines. The departnment shall submt the
proposed rules to the joint commttee on admnistrative rul es not
later than April 1, 1994. Until the rules take effect, the
director shall require that the parol e guidelines be considered
by the parole board in making rel ease decisions. After the rules
take effect, the director shall require that the parole board
foll ow t he parol e guidelines.

(6) The parole board may depart fromthe parol e guidelines
by denying parole to a prisoner who has a high probability of
parol e as determ ned under the parole guidelines or by granting
parole to a prisoner who has a | ow probability of parole as
determ ned under the parole guidelines. A departure under this
subsection shall be for substantial and conpelling reasons stated
in witing. The parole board shall not use a prisoner's gender,
race, ethnicity, alienage, national origin, or religion to depart

fromthe recoormended parol e guidelines.
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(7) THE PAROLE GUI DELI NES DO NOT APPLY TO THE PAROLE OF
PRI SONERS UNDER SECTI ON 35A.

(8 —#H— Not l|less than once every 2 years, the departnent
shall review the correlation between the inplenentation of the
parol e guidelines and the recidivismrate of paroled prisoners,
and shall submt to the joint commttee on adm nistrative rules
any proposed revisions to the admnistrative rules that the
departnment considers appropriate after conducting the review

Sec. 34. (1) Except as provided in section 34a, a prisoner
sentenced to an indeterm nate sentence and confined in a state
correctional facility wwth a mnimumin terns of years other than
a prisoner subject to disciplinary tine is subject to the juris-
diction of the parole board when the prisoner has served a period
of time equal to the m ni mum sentence inposed by the court for
the crime of which he or she was convicted, |ess good tine and
disciplinary credits, if applicable.

(2) Except as provided in section 34a, a prisoner subject to
disciplinary tinme sentenced to an indeterm nate sentence and con-
fined in a state correctional facility with a mnimumin terns of
years is subject to the jurisdiction of the parole board when the
prisoner has served a period of tine equal to the m nimum sen-
tence inposed by the court for the crine of which he or she was

convicted, plus any disciplinary tinme accunul ated pursuant to

section 34 of —Act—No—11i8—rof—thePubtteActs—of 1893, —betrng—see—

tHon—800-34of theM-ehigan—Conptted—taws— 1893 PA 118, MCL
800. 34.
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(3) If a prisoner other than a prisoner subject to
disciplinary tinme is sentenced for consecutive terns, whether
received at the sane tine or at any tine during the life of the
original sentence, the parole board has jurisdiction over the
pri soner for purposes of parole when the prisoner has served the
total tine of the added mnimumterns, |less the good tine and
disciplinary credits allowed by statute. The maxi mumterns of
the sentences shall be added to conpute the new maxi mum term
under this subsection, and di scharge shall be issued only after
the total of the nmaxi mum sentences has been served | ess good tinme
and disciplinary credits, unless the prisoner is paroled and dis-
charged upon satisfactory conpletion of the parole.

(4) If a prisoner subject to disciplinary tinme is sentenced
for consecutive terns, whether received at the sane tinme or at
any time during the Iife of the original sentence, the parole
board has jurisdiction over the prisoner for purposes of parole
when the prisoner has served the total tinme of the added m ni num
terms, plus any disciplinary time. The maxinmumterns of the sen-
tences shall be added to conpute the new nmaxi mumterm under this
subsection, and discharge shall be issued only after the total of
t he maxi num sent ences has been served, unless the prisoner is
parol ed and di scharged upon satisfactory conpletion of the
par ol e.

(5) If a prisoner other than a prisoner subject to disci-
plinary time has 1 or nore consecutive terns remaining to serve

in addition to the termhe or she is serving, the parole board
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may term nate the sentence the prisoner is presently serving at
any tinme after the mninumterm of the sentence has been served.

(6) A prisoner under sentence for life or for a term of
years, other than a prisoner sentenced for life for murder in the
first degree or sentenced for life or for a m ninumterm of
i nprisonnment for a major controlled substance of fense, who has
served 10 cal endar years of the sentence in the case of a pris-
oner sentenced for a crime commtted before Cctober 1, 1992, or
who has served 15 cal endar years of the sentence in the case of a
prisoner sentenced for a crine commtted on or after Cctober 1,
1992, is subject to the jurisdiction of the parole board and may
be rel eased on parole by the parole board, subject to the foll ow
ing conditions:

(a) One nenber of the parole board shall interview the pris-
oner at the conclusion of 10 cal endar years of the sentence and
every 5 years thereafter until such tinme as the prisoner is
par ol ed, discharged, or deceased. The interview schedule pre-
scribed in this subdivision applies to all prisoners to whomthis
subsection is applicable, whether sentenced before, on, or after
the effective date of the 1992 anendatory act that anmended this
subdi vi si on

(b) A parole shall not be granted a prisoner so sentenced
until after a public hearing held in the manner prescribed for
pardons and commutations in sections 442+ —te—(Hh— 44 and
45. Notice of the public hearing shall be given to the sentenc-
ing judge, or the judge's successor in office, and parole shal

not be granted if the sentencing judge, or the judge's successor
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in office, files witten objections to the granting of the parole
wi thin 30 days of receipt of the notice of hearing. The witten
obj ections shall be nmade part of the prisoner's file.

(c) A parole granted under this subsection shall be for a
period of not |less than 4 years and subject to the usual rules
pertaining to paroles granted by the parole board. A parole
ordered under this subsection is not valid until the transcript
of the record is filed with the attorney general whose certifica-
tion of receipt of the transcript shall be returnable to the
office of the parole board within 5 days. Except for nedical
records protected under section 2157 of the revised judicature
act of 1961, —-Act—No—236—o6ft—thePubHHecActsof 1961 —being—see—
tHen—606-—215Fof theM-chigan—GConmpitted—taws— 1961 PA 236, MCL

600. 2157, the file of a prisoner granted a parole under this sub-
section is a public record.

(d) A parole shall not be granted under this subsection in
the case of a prisoner who is otherwi se prohibited by |aw from
parol e consideration. In such cases the interview procedures in
section 44 shall be foll owed.

(7) Except as provided in —seet+ofr— SECTI ONS 34a AND 35A, a
prisoner's release on parole is discretionary with the parole
board. The action of the parole board in granting or denying a
parol e is appeal able by the prisoner, the prosecutor of the
county fromwhich the prisoner was comnmtted, or the victimof
the crime for which the prisoner was convicted. The appeal shal
be to the circuit court in the county fromwhich the prisoner was

commtted, by |eave of the court.
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(8) The provisions of this section regarding prisoners
subject to disciplinary tinme take effect beginning on the effec-
tive date of —Act—No—2+7+ofthePubteActs—of—1994— 1994 PA
217, as prescribed in enacting section 2 of that anendatory act.

Sec. 35. (1) —Fhe— EXCEPT AS PROVI DED | N SUBSECTI ON (13),
THE rel ease of a prisoner on parole shall be granted solely upon
the initiative of the parole board. The parole board may grant a
parole without interviewing the prisoner. However, beginning on
the date on which the adm nistrative rules prescribing parole
gui del i nes pursuant to section 33e(5) take effect, the parole
board may grant a parole w thout interview ng the prisoner only
if, after evaluating the prisoner according to the parol e guide-
lines, the parole board determ nes that the prisoner has a high
probability of being paroled and the parole board therefore
intends to parole the prisoner. Except as provided in
subsection (2), a prisoner shall not be denied parole wthout an
interview before 1 nenber of the parole board. The interview
shall be conducted at |least 1 nonth before the expiration of the
prisoner's mnimum sentence | ess applicable good tinme and disci -
plinary credits for a prisoner eligible for good tine and di sci -
plinary credits, or at least 1 nonth before the expiration of the
prisoner's mnimum sentence plus disciplinary time for a prisoner

subject to disciplinary tine. The parole board shall consider

any statenent nmade to the parole board by a crine victimunder
the crime victims rights act, —Aet—No—87Fof—thePublteActs—of

taws— 1985 PA 87, MCL 780.751 TO 780.834, or under any ot her
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provision of law. The parole board shall not consider any of the
followng factors in making a parole determ nation

(a) Ajuvenile record that a court has ordered the depart-
nment to expunge.

(b) Information that is determ ned by the parole board to be
i naccurate or irrelevant after a challenge and presentation of
rel evant evidence by a prisoner who has received a notice of
intent to conduct an interview as provided in subsection (4).
Thi s subdi vision applies only to presentence investigation
reports prepared before April 1, 1983.

(2) Beginning on the date on which the adm nistrative rules
prescribing the parole guidelines take effect pursuant to
section 33e(5), if, after evaluating a prisoner according to the
parol e guidelines, the parole board determ nes that the prisoner
has a | ow probability of being paroled and the parole board
therefore does not intend to parole the prisoner, the parole
board shall not be required to interview the prisoner before
denying parole to the prisoner.

(3) The parole board may consider but shall not base a
determ nation to deny parole solely on either of the foll ow ng:

(a) A prisoner's marital history.

(b) Prior arrests not resulting in conviction or adjudica-
tion of delingquency.

(4) If an interviewis to be conducted, the prisoner shal
be sent a notice of intent to conduct an interview at |least 1
mont h before the date of the interview. The notice shall state

the specific issues and concerns that shall be discussed at the

04405' 97



12
interview and that may be a basis for a denial of parole. A
deni al of parole shall not be based on reasons other than those
stated in the notice of intent to conduct an interview except for
good cause stated to the prisoner at or before the interview and
in the witten explanation required by subsection (12). This
subsection does not apply until April 1, 1983.

(5) Except for good cause, the parole board nmenber conduct -
ing the interview shall not have cast a vote for or against the
prisoner's rel ease before conducting the current interview.
Before the interview, the parole board nenber who is to conduct
the interview shall review pertinent information relative to the
notice of intent to conduct an interview

(6) A prisoner nmay waive the right to an interview by 1
menber of the parole board. The waiver of the right to be inter-
vi ewed shall be given not nore than 30 days after the notice of
intent to conduct an interviewis issued and shall be made in
witing. During the interview held pursuant to a notice of
intent to conduct an interview, the prisoner nmay be represented
by an individual of his or her choice. The representative shal
not be another prisoner or an attorney. A prisoner is not enti-
tled to appointed counsel at public expense. The prisoner or
representative nmay present relevant evidence in support of
rel ease. This subsection does not apply until April 1, 1983.

(7) At least 90 days before the expiration of the prisoner's
m ni mum sentence | ess applicable good tine and disciplinary cred-
its for a prisoner eligible for good time or disciplinary

credits, or at |east 90 days before the expiration of the
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prisoner's m nimum sentence plus disciplinary time for a prisoner
subject to disciplinary tinme, or the expiration of a 12-nonth
conti nuance for any prisoner, a parole eligibility report shal
be prepared by appropriate institutional staff. The parole eli-
gibility report shall be considered pertinent information for
pur poses of subsection (5). The report shall include all of the
fol | ow ng:

(a) A statenment of all major m sconduct charges of which the
pri soner was found guilty and the puni shnent served for the

m sconduct .

(b) The prisoner's work and educational record while
conf i ned.

(c) The results of any physical, nental, or psychiatric

exam nations of the prisoner that nmay have been perforned.

(d) Whether the prisoner fully cooperated with the state by
provi di ng conplete financial information as required under sec-
tion 3a of the state correctional facility reinbursenent act,
—Act—No—253—of —thePubleActs—of 1935 —betng—seet+on—866-463a
of—the—M-echtgan—Conmptted—taws— 1935 PA 253, MCL 800. 403A.

(8) The preparer of the report shall not include a reconmen-
dation as to rel ease on parole.

(9) Psychol ogi cal eval uations perfornmed at the request of
the parole board to assist it in reaching a decision on the
rel ease of a prisoner nmay be perfornmed by the same person who
provi ded the prisoner with therapeutic treatnment, unless a dif-

ferent person is requested by the prisoner or parole board.
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(10) —Fhre— I N ADDI TI ON TO PARCLES GRANTED TO PRI SONERS WHO
ARE TERM NALLY | LL OR ARE PERMANENTLY AND SEVERELY PHYSI CALLY
| NCAPACI TATED AS REQUI RED UNDER SECTI ON 35A, THE parol e board may
grant a nedical parole for a prisoner determned to be physically
or nentally incapacitated. A decision to grant a nedical parole
shall be initiated upon the recomendati on of the bureau of
health care services and shall be reached only after a review of
the nedical, institutional, and crimnal records of the
pri soner.

(11) The departnment shall submt a petition to the —prebate—
court HAVI NG JURI SDI CTI ON under section 434 of the nental health
code, —Act—No—258—efthe PubliecActs—of 1974 —being
sectton—330—1434of the Mechtgan—Cormptted—taws— 1974 PA 258, MCL
330. 1434, for any prisoner being paroled or being rel eased after
serving his or her maxi num sentence whom the departnment considers
to be a person requiring treatnent. The parole board shal
require nmental health treatnment as a special condition of parole
for any parol ee whomthe departnment has determ ned to be a person
requiring treatnment whether or not the petition filed for that
prisoner is granted by the —prebate— court. As used in this sub-
section, "person requiring treatnent” neans that term as defined
in section 401 of —Aet—No—258—©o0f—thePubHec-Acts—of—1974—being

sectt+on—330—140tof the Mechtgan—Conptted—taws— THE MENTAL HEALTH
CODE, 1974 PA 258, MCL 330. 1401.

(12) When the parole board nakes a final determ nation not
to rel ease a prisoner, the prisoner shall be provided with a

witten explanation of the reason for denial and, if appropriate,
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specific recommendations for corrective action the prisoner may
take to facilitate rel ease.

(13) This section does not apply to —t+he— El THER OF THE
FOLLOW NG

(A) THE pl acenment on parole of a person in conjunction with
special alternative incarceration under section 34a(7).

(B) THE PLACEMENT ON PAROLE OF A PRI SONER UNDER SECTI ON 35A.

SEC. 35A. (1) NOTW THSTANDI NG SECTI ONS 33, 33E, 34, AND 35,
THE PARCLE BQOARD SHALL PLACE A PRI SONER ON PARCLE, OTHER THAN A
PRI SONER DESCRI BED I N SUBSECTION (3), WHO I S El THER OF THE
FOLLOW NG

(A) TERM NALLY ILL WTH AN | NCURABLE CONDI TI ON CAUSED BY AN
| LLNESS OR DI SEASE THAT WOULD PRODUCE DEATH W THI N 6 MONTHS.

(B) PERMANENTLY AND SEVERELY PHYSI CALLY | NCAPACI TATED.

(2) A DETERM NATI ON OF A PRI SONER S MEDI CAL AND PHYSI CAL
CONDI TI ON UNDER SUBSECTI ON (1) SHALL BE MADE BY A PHYSI Cl AN
EMPLOYED BY, OR UNDER CONTRACT W TH, THE DEPARTMENT.

(3) A PRISONER I'S NOT ELI G BLE FOR PAROLE UNDER THI S SECTI ON
IF HE OR SHE |I'S SENTENCED TO A TERM OF LI FE | MPRI SONMENT W THOUT
THE POSSI BI LI TY OF PARCLE, OR | F THE PAROLE BOARD DETERM NES THAT
PLACI NG THE PRI SONER ON PARCLE WOULD PCSE A THREAT TO THE SAFETY
OF THE PUBLI C.
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