SENATE BILL NO. 996

March 4, 1998, Introduced by Senators DI NGELL, BYRUM HART
and CI SKY and referred to the Commttee on Judiciary.

A bill to create a | aw enforcenent officers' bill of rights;
to define ternms and conditions of disciplinary investigations; to
create a cause of action for violations; to provide for civil
remedi es; to protect and regulate certain political activity; and
to provide for exceptions.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1. This act may be known and cited as the "l aw
enforcement officers' bill of rights act".

Sec. 3. As used in this act:

(a) "Advocate" neans an individual who prosecutes or defends
t he charges against a |law enforcenent officer at a disciplinary
heari ng.

(b) "Disciplinary action" nmeans a sanction or puni shnent

adm ni stered upon a | aw enforcenent officer for conduct that
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violates a statute, ordinance, published adm nistrative rule,
regul ati on, or procedure.

(c) "Disciplinary hearing" nmeans the forumin which the
al l egations of m sconduct are heard and the evidence relevant to
the m sconduct is presented.

(d) "Internal investigation"” neans an inquiry into the work
related activity of a |l aw enforcenment officer by 1 or nore | aw
enforcenent agency investigators to determ ne whether the officer
violated a rule, order, or procedure of the | aw enforcenent
agency.

(e) "Law enforcenent agency" neans a state, county, town-
ship, city, or village public agency that is charged with the
duty of preventing crine and detecting and arresting individuals
for violations of crimnal |aw.

(f) "Law enforcenent officer"” or "officer" neans an enpl oyee
of a state, county, township, city, or village |aw enforcenent
agency who has taken an oath of office and whose duties are to
enforce crimnal |aws.

(g) "Summary puni shnent” neans a sanction inposed on a | aw
enforcenment officer by a superior authority wthin a | aw enforce-
ment agency for a violation of 1 or nore of the agency's rules,
orders, or procedures. Summary puni shnent does not include a
term nation of enpl oynent, suspension, denotion, transfer, or a
reduction in pay or a loss of any other financial enploynent
benefit.

Sec. 5. This act does not apply to either of the

fol | ow ng:
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(a) Acrimnal investigation of a |aw enforcenent officer's
conduct .

(b) A nondisciplinary investigation concerning the job per-
formance activities of a | aw enforcenment officer.

Sec. 7. If a law enforcenent officer is under investigation
that could lead to disciplinary action, all of the foll ow ng
appl y:

(a) The |l aw enforcenent officer shall be notified of the
i nvestigation before being interviewed. The notice shall iden-
tify the nature and scope of the investigation and all departnen-
tal violations for which reasonabl e suspicion exists.

(b) If the conplaint is nmade by a person from outside the
| aw enf orcenent agency, the conplaint shall not be investigated
unl ess the conplainant signs a detailed statenment. The conpl aint
shall be investigated wthin 15 days fromthe date of receipt.

(c) The individual in charge of the investigation shal
notify the | aw enforcenent officer under investigation of the
results of the investigation and whether any recommendati ons for
di sciplinary action are made.

Sec. 9. A law enforcenent officer is entitled to counsel or
a person of his or her choice during questioning. The |aw
enforcenment officer may consent in witing to questioning w thout
counsel

Sec. 11. A law enforcenent officer who is under investiga-
tion may be questioned only under the foll ow ng conditions:

(a) At a reasonable hour and while the officer is on duty,

unl ess exigent circunstances exist.
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(b) At the place where the | aw enforcenent officer reports
to duty, unless the | aw enforcenent officer consents in witing
to anot her pl ace.

(c) Before being questioned, the | aw enforcenent officer is
told the nanme, rank, and position of the individual doing the
guesti oni ng.

(d) The law enforcenent officer is questioned by only 1
investigator at a tinme during a questioning period.

(e) The law enforcenent officer is told the nature of the
i nvestigation before questioning.

(f) The law enforcenent officer is questioned only for a

reasonable period of time and is provided tinme for rest and phys-

ical bodily functions.

(g) The person questioning the | aw enforcenent officer does
not threaten or nake a prom se to induce an answer to a
guesti on.

(h) The questioning is fully transcribed or fully recorded
el ectronically by audi otape or audi o-vi deotape, and a copy of the

transcription or recording is given to the | aw enforcenent offi-
cer wwthin a reasonable tine.

Sec. 13. (1) If an internal investigation of a |aw enforce-
ment officer results in a recommendation for disciplinary action,
the | aw enforcenent officer shall be notified of the right to a
hearing before a hearing officer or board as determ ned by the
| aw enf orcenent agency.

(2) Disciplinary action shall not be taken before a hearing
i s held.
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(3) Disciplinary punishment may be i nposed against a | aw
enforcenment officer only after a hearing officer or board finds
that the | aw enforcenent officer violated a statute, ordinance,
publ i shed adm nistrative rule, regulation, or procedure.

Sec. 15. Charges against a | aw enforcenent officer shal
not be filed nore than 90 days after the begi nning of the disci-
plinary investigation.

Sec. 17. Not less than 30 days before charges are filed
agai nst a |l aw enforcenent officer, a |aw enforcenent agency shal
provide the officer with actual witten notice of all of the
fol | ow ng:

(a) The nane and mailing address of the hearing officer or
board assigned to conduct the disciplinary hearing.

(b) The nane, rank, and command of the advocate for the | aw
enforcenent agency if the advocate is a | aw enforcenent officer.

(c) The nane and mailing address of the advocate for the | aw
enforcenent agency if that advocate is not a | aw enforcenent
of ficer.

Sec. 19. A law enforcenent officer is entitled to have an
attorney or a person of his or her choice represent himor her at
a disciplinary hearing.

Sec. 21. The |aw enforcenent agency shall determ ne the
conposition of the disciplinary hearing board and the procedures
for the conduct of the hearing. |If the disciplinary hearing
board is conposed of nore than 1 | aw enforcenent officer, 1 of
the nenber's rank shall be the sane as that of the |aw

enforcement officer who is the subject of the hearing.
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Sec. 23. Al evidence intended to be used by the | aw
enf orcenent agency against a | aw enforcenent officer at a disci-
plinary hearing shall be nade available for the | aw enforcenent
officer's inspection and copies of all docunents shall be nmade
available to the | aw enforcenent officer not | ess than 15 days
before the disciplinary hearing.

Sec. 25. Not |ess than 15 days before the hearing, the | aw
enf orcenment agency shall provide the officer with the nane of
each witness to be called by the | aw enforcenent agency to tes-
tify against a | aw enforcenent officer.

Sec. 27. Except for confidential information and confi den-
tial sources, a copy of any investigative report shall be nmade
available to the | aw enforcenent officer who is the subject of
the investigation not | ess than 15 days before the disciplinary
heari ng.

Sec. 29. Except as otherwise provided in this section, a
| aw enf orcenent agency may not conpel an officer under a disci-
plinary investigation to disclose itens of personal property or
to provide information about personal inconme, assets, or debts or
that of the |law enforcenent officer's famly unless either of the
follow ng conditions is net:

(a) The information is necessary to the investigation of a
violation of a federal or state law or a violation of an ordi-
nance of a political subdivision of this state.

(b) Disclosure is required by federal or state |law or by an

ordi nance of a political subdivision of this state.
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Sec. 31. This act does not affect an existing collective
bar gai ni ng agreenent between a | aw enforcenent agency and a
bargaining unit that represents a | aw enforcenent officer in
effect on the effective date of this act.

Sec. 33. A hearing board or hearing officer is authorized
to issue a summons to conpel the appearance of a witness on
behal f of a |law enforcenent officer. A hearing board or hearing
officer may petition the circuit court to conpel appearance
before the board or hearing officer.

Sec. 35. A disciplinary hearing is not open to the public
unl ess the | aw enforcenent officer who is the subject of the
hearing requests, in witing, that the hearing be open to the
public or open only to certain individuals.

Sec. 37. A |law enforcenent agency conducting a disciplinary
hearing shall do at least all of the foll ow ng:

(a) Fully transcribe the hearing or fully record the hearing
on audi ot ape or audi o-vi deot ape.

(b) Sequester w tnesses throughout the hearing if requested
by the officer who is the subject of the hearing.

(c) Require a witness to take an oath or nmake an affirmation
before testifying and advise the witness that he or she is

subject to the penalty for perjury for know ngly testifying

fal sely.
Sec. 39. After a disciplinary hearing has been conpleted, a
heari ng board or hearing officer shall render a decision on each

char ge.
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Sec. 41. If a charge is based on fraud, false
representation, dishonesty, deceit, or crimnal behavior, the
hearing board or hearing officer shall nmake a determ nation on
the basis of clear and convincing evidence. |If the charge is
based on any ot her behavior, the hearing board or hearing officer
shall make a determ nation on the basis of a preponderance of the
evi dence.

Sec. 43. If a hearing board or hearing officer determ nes
that a | aw enforcenent officer is not responsible for a violation
of a statute, ordinance, published adm nistrative rule, regul a-
tion, or procedure, the | aw enforcenent agency shall not take
di sciplinary action against that officer.

Sec. 45. If a hearing board or hearing officer determ nes
that a | aw enforcenent officer is responsible for a violation of
a statute, ordinance, published adm nistrative rule, regulation,
or procedure, the hearing board or hearing officer shall recom
mend, in witing, the punishnment to be inposed.

Sec. 47. A law enforcenent officer may appeal a final
determ nation of a |law enforcenent agency in the circuit court in
the county where the | aw enforcenent agency is located. |If the
| aw enf orcenent agency is an agency of the state, the action
shall be filed in the circuit court in the county where the | aw
enforcenment officer reports to duty.

Sec. 49. A law enforcenent officer shall not waive a right
conferred upon himor her under this act unless the waiver is

expressly authorized by this act.
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Sec. 51. Notw thstandi ng any other provision of this act, a
| aw enf orcenent agency may adm ni ster sunmary puni shnent or
tenporarily suspend a | aw enforcenent officer fromduty in an
energency situation, to protect the safety of the | aw enforcenent
officer or the safety of the public. If a |law enforcenent offi-
cer is tenporarily suspended under this section, an enpl oynent
benefit shall not be altered during the tenporary suspension.

Sec. 53. A law enforcenent agency shall not retaliate
against a |l aw enforcenent officer for exercising the rights
granted by this act.

Sec. 55. This act does not inpair or alter a right or
remedy that a | aw enforcenent officer has under any other |aw or
rule or a pertinent collective bargaining agreenent.

Sec. 57. A law enforcenent officer may file an action in
the circuit court in the county where the | aw enforcenent agency
is located for an order or injunction to prevent a | aw enforce-
ment agency fromviolating this act. |f the | aw enforcenent
officer prevails in the action, he or she may recover conpensa-
tory damages and reasonabl e attorney fees.

Sec. 59. If a law enforcenent agency places adverse nate-
rial in a law enforcenent officer's personnel file or has posses-
sion or control over adverse material about a |aw enforcenent
officer, the | aw enforcenent agency shall provide the officer
Wi th an opportunity to review the adverse material and provide a
witten comment on the adverse material.

Sec. 61. The provisions of this act are in addition to and

do not affect any other right provided by |aw
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A | aw enforcenent agency shall not prohibit an

officer fromengaging in or refraining frompolitical activity

during any period in which the officer is off duty or not acting

in an official

capacity.

This section does not apply to the head

of a |l aw enforcenent agency who serves at the pleasure of the

chi ef executive of the state or a political subdivision.
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