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SENATE BILL NO. 1225

June 25, 1998, Introduced by Senator Cl SKY and referred to the
Committee on Famlies, Mental Health and Human Servi ces.

A bill to anmend 1974 PA 258, entitled
“Mental health code,"
by anmendi ng section 748 (MCL 330.1748), as anended by 1996 PA
588.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 748. (1) Information in the record of a recipient, and
other information acquired in the course of providing nental
health services to a recipient, shall be kept confidential and
shall not be open to public inspection. The information may be
di scl osed outside the departnent, conmmunity nental health serv-
ices program licensed facility, or contract provider, whichever
is the holder of the record, only in the circunstances and under
the conditions set forth in this section.

(2) I'f informati on made confidential by this section is

di scl osed, the identity of the individual to whomit pertains
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shal | be protected and shall not be disclosed unless it is
germane to the authorized purpose for which disclosure was
sought; and, when practicable, no other information shall be dis-
closed unless it is germane to the authorized purpose for which
di scl osure was sought.

(3) An individual receiving informati on made confidential by
this section shall disclose the information to others only to the
extent consistent with the authorized purpose for which the
i nformati on was obt ai ned.

(4) For case record entries nmade subsequent to March 28,
1996, information nade confidential by this section shall be dis-
closed to an adult recipient, upon the recipient's request, if
the reci pient does not have a guardi an and has not been adj udi -
cated legally inconpetent. The holder of the record shall conply
with the adult recipient's request for disclosure as expedi -
tiously as possible but in no event later than the earlier of 30
days after receipt of the request or, if the recipient is receiv-
ing treatnment fromthe holder of the record, before the recipient
is released fromtreatnent.

(5) Except as otherw se provided in —stbseetor—~{(4-—(6)—
H—oer—(9— TH S SECTI ON, when requested, infornmation made con-
fidential by this section shall be disclosed only under 1 or nore
of the follow ng circunstances:

(a) Pursuant to —erders— AN ORDER or —stubpoenas— A SUBPOENA
of a court of record — or —subpeenas— A SUBPCENA of the | egis-

|ature, unless the information is —ade— privil eged by | aw.
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(b) To a prosecuting attorney as necessary for the
prosecuting attorney to participate in a proceedi ng governed by
this act.

(c) To an attorney for the recipient, with the consent of
the recipient, the recipient's guardian wth authority to con-
sent, or the parent with | egal and physical custody of a m nor
recipient.

(d) If necessary in order to conply with another provision
of | aw.

(e) To the departnent if the information is necessary in

order for the departnent to discharge a responsibility placed
upon it by | aw

(f) To the office of the auditor general if the information
is necessary for that office to discharge its constitutiona
responsi bility.

(g) To a surviving spouse of the recipient or, if there is

no surviving spouse, to the individual or individuals nost

closely related to the deceased recipient wwthin the third degree
of consanguinity as defined in civil law, for the purpose of
applying for and receiving benefits.

(6) Except as otherw se provided in subsection (4), if con-
sent is obtained fromthe recipient, the recipient's guardi an
with authority to consent, the parent with | egal custody of a
m nor recipient, or the court-appoi nted personal representative
or executor of the estate of a deceased recipient, information
made confidential by this section may be disclosed to all of the

fol | ow ng:
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(a) —Providers— A PROVIDER of nental health services to the
recipient.

(b) The recipient or his or her guardian or the parent of a
m nor recipient or —any—other— ANOTHER i ndi vi dual or agency
unless in the witten judgnment of the hol der the disclosure would
be detrinental to the recipient or others.

(7) I'nformation may be disclosed in the discretion of the
hol der of the record UNDER 1 OR MORE OF THE FOLLOW NG
Cl RCUMSTANCES:

(a) As necessary in order for the recipient to apply for or
receive benefits.

(b) As necessary for the purpose of outside research, eval u-
ation, accreditation, or statistical conpilation. ——proevided
that—the— THE i ndi vidual who is the subject of the information
—eaf— SHALL NOT be identified —f+oem IN the disclosed information
—onty—+i——stueh— UNLESS THE identification is essential in order to
achi eve the purpose for which the information is sought or if
preventing —steh— THE identification would clearly be inpracti-
cal, but —+rAne—event— NOT if the subject of the information is
likely to be harned by the identification.

(c) To —providers— A PROVIDER of nental or other health
services or a public agency, if there is a conpelling need for
di scl osure based upon a substantial probability of harmto the
reci pient or other individuals.

(8) If required by federal |aw, the departnment or a comu-
nity nmental health services programor licensed facility shal

grant a representative of the protection and advocacy system
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desi gnated by the governor in conpliance with section 931 access
to the records of all of the follow ng:

(a) Arecipient, if the recipient, the recipient's guardi an
with authority to consent, or a mnor recipient's parent with
| egal and physical custody of the recipient has consented to the
access.

(b) Arecipient, including a recipient who has died or whose
—whereabouts—are— LOCATION | S unknown, if all of the follow ng
appl y:

(1) Because of nental or physical condition, the recipient
is unable to consent to the access.

(11) The recipient does not have a guardi an or other |egal
representative, or the recipient's guardian is the state.

(11m) The protection and advocacy system has received a com
pl ai nt on behal f of the recipient or has probable cause to
bel i eve based on nonitoring or other evidence that the recipient
has been subject to abuse or neglect.

(c) Arecipient who has a guardian or other |egal represen-
tative if all of the follow ng apply:

(1) A conplaint has been received by the protection and
advocacy systemor there is probable cause to believe the health
or safety of the recipient is in serious and i medi ate | eopardy.

(1) Upon receipt of the nane and address of the recipient's
| egal representative, the protection and advocacy system has con-
tacted the representative and offered assistance in resolving the

si tuati on.
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(11m) The representative has failed or refused to act on
behal f of the recipient.

(9) The records, data, and know edge coll ected for or by
i ndividuals or commttees assigned a peer review function,

i ncluding the review function under section 143a(1l), are confi -
dential, shall be used only for the purposes of peer review, are
not public records, and are not subject to court subpoena. This
subsection does not prevent disclosure of individual case records
pursuant to this section.

(10) The holder of an individual's record, —when— |F aut ho-
rized to release information for clinical purposes by the indi-
vidual or the individual's guardian or a parent of a m nor, shal
rel ease a copy of the entire nmedical and clinical record to the
provi der of nental health services.

(11) IF THERE | S A COVPELLI NG NEED FOR RECORDS TO DETERM NE
VWHETHER CHI LD ABUSE OR NEGLECT HAS OCCURRED OR TO TAKE ACTION TO
PROTECT A CH LD WHERE THERE MAY BE A SUBSTANTI AL Rl SK OF HARM
THE DEPARTMENT AND EACH COVMUNI TY MENTAL HEALTH SERVI CES PROGRAM
SHALL G VE ACCESS TO A FAM LY | NDEPENDENCE AGENCY EMPLOYEE
Dl RECTLY I NVOLVED I N THE | NVESTI GATI ON TO DI AGNOSTI C AND TREAT-
MENT RECORDS PERTAINING TO A CHILD WHO I S A SUBJECT OF A CHI LD
ABUSE OR NEGLECT | NVESTI GATI ON OR PERTAI NI NG TO AN | NDI VI DUAL
SUSPECTED AS A PERPETRATCOR I N THE | NVESTI GATION. A RECORD DI S-
CLOSED UNDER THI' S SECTI ON SHALL | NCLUDE THE | DENTI TY OF THE | NDI -
VI DUAL TO VHOM THE RECCORD OR | NFORMATI ON PERTAI NS.

(12) IF THERE | S A COWPELLI NG NEED FOR RECORDS OR
| NFORMATI ON TO DETERM NE WHETHER CHI LD ABUSE OR NEGLECT HAS
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OCCURRED OR TO TAKE ACTI ON TO PROTECT A CHI LD WHERE THERE MAY BE
A SUBSTANTI AL RI SK OF HARM A LI CENSED MENTAL HEALTH PROFESS| ONAL
WHO HAS PROVI DED MENTAL HEALTH SERVI CES TO A M NOR WHO | S THE
SUBJECT OF AN | NVESTI GATI ON UNDER THE CHI LD PROTECTI ON LAW 1975
PA 238, MCL 722.621 TO 722.638, SHALL G VE ACCESS TO RECORDS AND
| NFORVATI ON I N THE M NOR S MENTAL HEALTH SERVI CES RECORD TO A
FAM LY | NDEPENDENCE AGENCY EMPLOYEE DI RECTLY | NVOLVED I N THE

| NVESTI GATI ON.

(13) A DEPARTMENT EMPLOYEE SHALL NOT BE G VEN THE ACCESS
DESCRI BED BY SUBSECTI ON (11) OR (12) UNLESS THE DEPARTMENT
EMPLOYEE REQUESTS THE RECORDS AND | NFORMATI ON I N WRI TING W THI N
14 CALENDAR DAYS AFTER THE RECORD HOLDER RECEI VES THE WRI TTEN
REQUEST, THE DEPARTMENT, COVMMUNI TY MENTAL HEALTH SERVI CES PRO
GRAM OR LI CENSED MENTAL HEALTH PROFESSI ONAL SHALL G VE THAT
ACCESS REGARDLESS OF THE CONSENT OF THE PERSON FROM WWHOM CONSENT
WOULD OTHERW SE BE REQUI RED.

(14) THE FOLLOW NG PRI VI LEGES DO NOT APPLY TO | NFORVATI ON
RELEASED OR MADE AVAI LABLE UNDER SUBSECTI ON (12):

(A) THE PHYSI Cl AN- PATI ENT PRI VI LEGE CREATED | N SECTI ON 2157
OF THE REVI SED JUDI CATURE ACT OF 1961, 1961 PA 236, MCL

600. 2157.
(B) THE DENTI ST- PATI ENT PRI VI LEGE CREATED I N SECTI ON 16648
OF THE PUBLI C HEALTH CODE, 1978 PA 368, MCL 333. 16648.

(© THE LI CENSED PROFESSI ONAL COUNSELOR- CLI ENT AND LI M TED
LI CENSED COUNSELOR- CLI ENT PRI VI LEGE CREATED I N SECTI ON 18117 OF
THE PUBLI C HEALTH CODE, 1978 PA 368, MCL 333. 18117.

02621' 97 *



8

(D) THE PSYCHOLOG ST- PATI ENT PRI VI LEGE CREATED I N SECTI ON
18237 OF THE PUBLI C HEALTH CODE, 1978 PA 368, MCL 333. 18237.

(E) ANY OTHER HEALTH PROFESSI ONAL- PATI ENT PRI VI LEGE CREATED
OR RECOGNI ZED BY LAW

(15) TO THE EXTENT NOT PROTECTED BY THE | MMUNI TY CONFERRED
BY 1964 PA 170, MCL 691. 1401 TO 691. 1415, AN | NDI VI DUAL VWHO | N
GOCD FAI TH G VES ACCESS TO A RECORD AS REQUI RED BY THI S SECTI ON
IS I MMUNE FROM Cl VIL OR ADM NI STRATI VE LI ABI LI TY ARl SI NG FROM
THAT CONDUCT, UNLESS THE CONDUCT WAS GROSS NEGLI GENCE OR W LLFUL
AND WANTON M SCONDUCT
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