N~ o o b~ W N PP

SENATE BILL NO. 1299

Septenber 17, 1998, Introduced by Senators CONROY, CHERRY,
PETERS, KO VI STO A SM TH, YOUNG DI NGELL, V. SM TH and
BERRYMAN and referred to the Conmttee on Econom c
Devel opnent, International Trade and Regul atory Affairs.

A bill to anmend 1980 PA 299, entitled
"Qccupational code, "
by amendi ng sections 2401, 2402, 2404, 2407, 2411, and 2412 (MCL
339. 2401, 339.2402, 339.2404, 339.2407, 339.2411, and 339.2412),
sections 2401 and 2411 as anended by 1991 PA 166, sections 2404
and 2407 as anmended by 1985 PA 463, and section 2412 as anended
by 1980 PA 496.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 2401. As used in this article:

(A) "COWMERCI AL AND | NDUSTRI AL BUI LDER' MEANS A PERSON
ENGAGED I N THE CONSTRUCTI ON OF A COMVERCI AL OR | NDUSTRI AL STRUC-
TURE OR A COVBI NATI ON RESI DENTI AL AND COMVERCI AL OR | NDUSTRI AL
STRUCTURE WHO, FOR A FI XED SUM PRI CE, FEE, PERCENTAGE, VALUABLE
CONSI DERATI ON, OR OTHER COVPENSATI ON, OTHER THAN WAGES FOR
PERSONAL LABOR ONLY, UNDERTAKES W TH ANOTHER OR OFFERS TO
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UNDERTAKE OR PURPORTS TO HAVE THE CAPACI TY TO UNDERTAKE W TH
ANOTHER FOR THE ERECTI ON, CONSTRUCTI ON, REPLACEMENT, REPAIR,
ALTERATI ON, OR AN ADDI TI ON TO, SUBTRACTI ON FROM | MPROVEMENT,
VWRECKI NG OF, OR DEMOLI TI ON OF, A COWMERCI AL OR | NDUSTRI AL STRUC-
TURE OR COMBI NATI ON RESI DENTI AL AND COMVERCI AL OR | NDUSTRI AL
STRUCTURE; A PERSON WHO MANUFACTURES, ASSEMBLES, CONSTRUCTS,
DEALS IN, OR DI STRI BUTES A COWERCI AL OR | NDUSTRI AL OR COWVBI NA-
TI ON RESI DENTI AL AND COMVERCI AL OR | NDUSTRI AL STRUCTURE WHICH | S
PREFABRI CATED, PREASSEMBLED, PRECUT, PACKAGED, OR SHELL HOUSI NG
OR A PERSON WHO ERECTS A COMMERCI AL OR | NDUSTRI AL STRUCTURE OR
COMBI NATI ON RESI DENTI AL AND COMVERCI AL OR | NDUSTRI AL STRUCTURE
EXCEPT FOR THE PERSON S OAN USE AND OCCUPANCY ON THE PERSON S

PROPERTY.
(B) "COWERCI AL OR | NDUSTRI AL STRUCTURE" MEANS A PREM SES
USED OR | NTENDED TO BE USED FOR A COMMERCI AL, | NDUSTRI AL, OR

PUBLI C PURPOSE AND RELATED FACI LI TI ES APPURTENANT TO THE PREM SES
USED, OR I NTENDED TO BE USED, AS AN ADJUNCT OF COWMERCI AL, | NDUS-
TRI AL, OR PUBLI C OCCUPANCY. COMVERCI AL OR | NDUSTRI AL STRUCTURE

| NCLUDES A SCHOOL BUI LDI NG OR OTHER STRUCTURE | NTENDED FOR EDUCA-
TI ONAL PURPOSES.

(C© —ft&)— "Residential builder" nmeans a person engaged in
the construction of a residential structure or a conbination res-
idential and commercial structure who, for a fixed sum price,
fee, percentage, val uable consideration, or other conpensation,
ot her than wages for personal |abor only, undertakes w th another
or offers to undertake or purports to have the capacity to

undertake with another for the erection, construction,
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3
replacenent, repair, alteration, or an addition to, subtraction
from inprovenent, wecking of, or denolition of, a residential
structure or conbination residential and comrercial structure; a
per son who manufactures, assenbles, constructs, deals in, or dis-
tributes a residential or conbination residential and conmerci al
structure which is prefabricated, preassenbled, precut, packaged,
or shell housing; or a person who erects a residential structure
or conbination residential and comrercial structure except for
t he person's own use and occupancy on the person's property.

(D) —b)y— "Residential maintenance and alteration
contractor" neans a person who, for a fixed sum price, fee, per-
cent age, val uabl e consideration, or other conpensation, other
t han wages for personal |abor only, undertakes with another for
the repair, alteration, or an addition to, subtraction from
i nprovenent of, wecking of, or denolition of a residential
structure or conbination residential and comrercial structure, or
bui l ding of a garage, or |aying of concrete on residential prop-
erty, or who engages in the purchase, substantial rehabilitation
or inprovenent, and resale of a residential structure, engaging
in that activity on the sanme structure nore than twice in 1 cal-
endar year, except in the follow ng instances:

(m) If the work is for the person's own use and occupancy.

(11) If the rehabilitation or inprovenent work of residen-
tial type property or a structure is contracted for, wth, or
hired entirely to be done and perfornmed for the owner by a person

licensed under this article.
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(nmm) If work is perfornmed by a person enpl oyed by the owner
to performwork for which the person is licensed by the state.

(E) fe)y— "Residential structure" neans a prem ses used or
intended to be used for a residence purpose and related facili -
ties appurtenant to the prem ses, used or intended to be used, as
an adjunct of residential occupancy.

(F) —eh— "Sal esperson” neans an enpl oyee or agent, other
than a qualifying officer, of a licensed residential builder,
COMVERCI AL AND | NDUSTRI AL BUI LDER, or residential naintenance and
alteration contractor, who for a salary, wage, fee, percentage,
conmi ssion, or other consideration, sells or attenpts to sell,
negotiates or attenpts to negotiate, solicits for or attenpts to
solicit for, obtains or attenpts to obtain a contract or commt-
ment for, or furnishes or attenpts or agrees to furnish, the
goods and services of a residential builder, COVWERCH AL AND
| NDUSTRI AL BUI LDER, or residential maintenance and alteration
contractor, except a person working for a licensed residenti al
bui | der, COMVERCI AL AND | NDUSTRI AL BUI LDER, or residential main-
tenance and alteration contractor who nmakes sal es which are occa-
sional and incidental to the person's principal enploynent.

(G —fe)— "Wages" neans noney paid or to be paid on an
hourly or daily basis by an owner, |essor, or occupant of a resi-
dential structure, COVMERCI AL OR | NDUSTRI AL STRUCTURE, or conbi -
nation residential and comrercial OR | NDUSTRI AL structure as con-
sideration for the performance of personal |abor on the structure
by a person who does not performor prom se to performthe |abor

for any other fixed sum price, fee, percentage, valuable
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consi deration, or other conpensati on and who does not furnish or
agree to furnish the material or supplies required to be used in
the performance of the |abor or an act defined in subdivision
(a), —ef— (b), (O, R (D).

Sec. 2402. A residential builders', COMWERCH AL AND | NDUS-
TRI AL BUI LDERS', and mai ntenance and alteration contractors
board is created. —Foetur— TWO nenbers shall be |icensed residen-
tial builders, 2 MEMBERS SHALL BE LI CENSED COVMERCI AL AND | NDUS-
TRI AL BUI LDERS, and 2 nenbers shall be |icensed mai ntenance and
alteration contractors.

Sec. 2404. (1) The departnment may require an applicant,
licensee, or each partner, trustee, director, officer, nenber, or
sharehol der to submt evidence of good noral character and finan-
cial stability. Before the issuance of a license, an applicant
shall submt any anount required to be paid under the construc-
tion lien act, —Act—No—49+ofthe PublHecActs—of1986—betrng

sect+ons—570—1101+to57/01305-oftheMechigan—Conptted—tawnws— 1980
PA 497, MCL 570.1101 TO 570. 1305.

(2) The departnent shall require an applicant for a license
to pass an exam nation establishing that the applicant has a fair
know edge of the obligations of a residential builder, COMVERCI AL
AND | NDUSTRI AL BUI LDER, or residential maintenance and alteration
contractor to the public and the applicant's principal, and the
statutes relating to the applicant's |licensure.

(3) The departnment, upon application, may issue a residen-
tial maintenance and alteration contractor's license to an

appl i cant who, upon exam nation, qualifies for a |license, which
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shal | authorize the licensee according to the applicant's
qualifications, crafts, and trades to engage in the activities of
a residential maintenance and alteration contractor. A |license
shall include the following crafts and trades: carpentry; con-
crete; swinmmng pool installation; waterproofing a basenent;
excavation; insulation work; masonry work; painting and decorat -
ing; roofing; siding and gutters; screen or storm sash installa-
tion; tile and marble work; and house wecking. The |icense
shal | specify the particular craft or trade for which the
licensee has qualified. This subsection shall not prohibit a
specialty contractor fromtaking and executing a contract involv-
ing the use of 2 or nore crafts or trades if the performance of
the work in the craft or trade, other than in which the person is
licensed, is incidental and supplenental to the performance of
work in the craft for which the specialty contractor is
| i censed.

(4) BEG NNI NG THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT
ADDED THI S SUBSECTI ON AND FOR A PERIOD OF 12 MONTHS AFTERWARDS
THE DEPARTMENT SHALL | SSUE A COMVERCI AL AND | NDUSTRI AL BUI LDER
LI CENSE TO A PERSON WHO APPLI ES TO THE DEPARTMENT, PAYS THE
APPLI CABLE LI CENSE AND APPLI CATI ON FEES, AND DEMONSTRATES IN A
MANNER ACCEPTABLE TO THE DEPARTMENT THAT HE OR SHE HAS BEEN
ENGAGED AS A COMVERCI AL AND | NDUSTRI AL BUI LDER FOR AT LEAST 12 OF
THE PRECEDI NG 24 MONTHS.

(5) —4— A residential builder, COWERCI AL AND | NDUSTRI AL
BU LDER, or residential maintenance and alteration contractor

shall maintain a place of business in this state. If a
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residential builder, COMWERCI AL AND | NDUSTRI AL BUI LDER, or
residential maintenance and alteration contractor maintains nore
than 1 place of business within this state, a branch office
license shall be issued to the builder or contractor for each
pl ace of business so nmi ntai ned.

Sec. 2407. (1) A salesperson shall be licensed in the
enploy of only 1 residential builder, COMVERCH AL AND | NDUSTRI AL
BU LDER, or nmai ntenance and alteration contractor. |If a sales-
person desires to change enploynent from 1 residential builder
COMVERCI AL AND | NDUSTRI AL BUI LDER, or mai ntenance and alteration
contractor to another, the |license shall be forwarded to the
departnment and application nade for a transfer and the issuance
of a new |license under the sal esperson’'s new enpl oyer.

(2) An application for a salesperson's license shall be sub-
mtted by the enpl oying residential builder, COWERCH AL AND
| NDUSTRI AL BUI LDER, or residential maintenance and alteration
contractor.

Sec. 2411. (1) A conmplaint filed as prescribed in article 5
shall be made within 18 nonths after conpletion, occupancy, or
pur chase, whichever occurs |later, of a residential structure,
COMVERCI AL OR | NDUSTRI AL STRUCTURE, or a conbi nation of residen-
tial and comercial OR I NDUSTRI AL structure.

(2) Alicensee or applicant who commts 1 or nore of the
followi ng shall be subject to the penalties set forth in article

6:
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(a) Abandonnment wi thout |egal excuse of a contract,
construction project, or operation engaged in or undertaken by
the |icensee.

(b) Diversion of funds or property received for prosecution
or conpletion of a specific construction project or operation, or
for a specified purpose in the prosecution or conpletion of a
construction project or operation, and the funds or property
application or use for any other construction project or opera-
tion, obligation, or purposes.

(c) Failure to account for or remt noney comng into the
person's possessi on which bel ongs to ot hers.

(d) Awllful departure fromor disregard of plans or speci-
fications in a material respect and prejudicial to another, wth-
out consent of the owner or an authorized representative and
w t hout the consent of the person entitled to have the particul ar
construction project or operation conpleted in accordance with
t he plans and specifications.

(e) Awillful violation of the building | aws of the state or
of a political subdivision of the state.

(f) I'n a maintenance and alteration contract, failure to
furnish to a I ender the purchaser's signed conpletion certificate
execut ed upon conpletion of the work to be perforned under the
contract.

(g) If alicensed residential builder, LICENSED COVWERCI AL
AND | NDUSTRI AL BUI LDER, or licensed residential maintenance and
alteration contractor, failure to notify the departnment within 10

days of a change in the control or direction of the business of
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the licensee resulting froma change in the |icensee's partners,
directors, officers, or trustees, or a change in the control or
direction of the business of the licensee resulting from any
ot her occurrence or event.

(h) Failure to deliver to the purchaser the entire agreenent
of the parties including finance and any other charge arising out
of or incidental to the agreenent when the agreenent involves
repair, alteration, or addition to, subtraction from inprovenent
of, wecking of, or denolition of a residential structure, COW
MERCI AL OR | NDUSTRI AL STRUCTURE, or conbi nation of residential
and commercial OR | NDUSTRI AL structure, or building of a garage,
or laying of concrete on residential property, or manufacture,
assenbly, construction, sale, or distribution of a residential
STRUCTURE, COMVERCI AL OR | NDUSTRI AL STRUCTURE, or conbi nation
residential and commercial OR I NDUSTRI AL structure which is pre-
fabricated, preassenbled, precut, packaged, or shell housing.

(i) If a salesperson, failure to pay over inmmediately upon
recei pt noney received by the sal esperson, in connection with a
transaction governed by this article to the residential builder,
COMVERCI AL AND | NDUSTRI AL BUI LDER, or residential naintenance and
alteration contractor under whomthe sal esperson is |icensed.

(j) Aiding or abetting an unlicensed person to evade this
article, or know ngly conbining or conspiring wwth, or acting as
agent, partner, or associate for an unlicensed person, or allow
ing one's license to be used by an unlicensed person, or acting
as or being an ostensible licensed residential builder,

COMMVERCI AL AND | NDUSTRI AL BUI LDER, or |icensed residenti al
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mai nt enance and alteration contractor for an undi scl osed person
who does or shall control or direct, or who may have the right to
control or direct, directly or indirectly, the operations of a
i censee.

(k) Acceptance of a conm ssion, bonus, or other val uable
consi deration by a sal esperson for the sale of goods or the per-
formance of service specified in the article froma person other
than the residential builder, COMVERCI AL AND | NDUSTRI AL BUI LDER
or residential maintenance and alteration contractor under whom
the person is |icensed.

(1) Becomng insolvent, filing a bankruptcy action, becom ng
subject to a receivership, assigning for the benefit of credi-
tors, failing to satisfy judgnents or liens, or failing to pay an
obligation as it becones due in the ordinary course of business.

(m Poor workmanshi p or workmanshi p not neeting the stan-
dards of the customor trade verified by a building code enforce-
ment official.

(3) The departnent shall suspend or revoke the |license of a
person |icensed under this article whose failure to pay a lien
claimant results in a paynent being nade fromthe honmeowner con-
struction lien recovery fund pursuant to the construction |ien
act, —Act—No—497ofthePubtie-Aets—of—1980,—betng——seetions
5761161+ to 5701305 of theMehigan—Conptted—taws— 1980 PA 497,
MCL 570. 1101 TO 570. 1305, regardl ess of whether the person was
perform ng services as a licensee under this article; under the

electrical admnistrati ve act, —-Aet—No—217F+oft+hePublieActs—of
1956,—as—anended—betng——sections—338-881+t+0-338-892o6fthe
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M-ehi-gan—Compitet—taws— 1956 PA 217, MCL 338.881 TO 338.892; or
under —Aet—No—266—of—thePubHtActs—of—1929,—as—arended,—being
sectt+ons—338-901+to0 338+ of the Mechtgan—Cormptted—taws— 1929
PA 266, MCL 338.901 TO 338.917. The license shall not be renewed
nor shall a new |icense be issued until the |licensee has repaid

in full to the fund the anount paid out plus the costs of |itiga-

tion and interest at the rate set by section 6013 of the revised

judi cature act of 1961, —Aet—No—236—6f—thePubti+e-Aets—of—1961-

1961 PA 236, MCL 600. 6013.
(4) The departnment shall conduct a review upon notice by the
departnent of public health that the |icensee has violated the

asbest os abatenent contractors |licensing act, —Aet—No—135—o6f—the

M-ehtgan—Corptted—taws— 1986 PA 135, MCL 338. 3101 TO 338. 3319,

and may suspend or revoke that person's |license for a know ng

vi ol ati on of —these—-aets— THAT ACT.

Sec. 2412. A person or qualifying officer for a corporation
or nmenber of a residential builder, COMVERCI AL AND | NDUSTRI AL
BU LDER, or residential maintenance and alteration contractor
shall not bring or maintain an action in a court of this state
for the collection of conpensation for the performance of an act

or contract for which a license is required by this article
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wi t hout alleging and proving that the person was |icensed under
this article during the performance of the act or contract.
Enacting section 1. This anendatory act does not take
effect unless Senate Bill No. 1298
of the 89th Legislature is enacted into

| aw.
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