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THE APPARENT PROBLEM:

During the 1995-96 session, a particular abortion
procedure, known as "partial-birth abortion" became
thefocus of heated debate between "pro-life" and " pro-
choice" forces. During that session of Congress, the
United States Congress approved, and the President
then vetoed, | egidl ation that woul d havebanned partial -
birth abortions. When the attempt to establish a
national ban was unsuccessful, opponents of abortion
introduced legidation in several states attempting to
ban the procedure in those states. In Michigan, a ban
was enacted (Public Act 273 of 1996) but was later
overturned by the United States District Court (Evans
v Kelley (977 F.Supp. 1283 [E.D. Mich 1997])) and
enforcement of the ban was enjoined. Legidation has
again been introduced to prohibit such abortions.

THE CONTENT OF THE BILLS:

Senate Bill 546 would create the "Infant Protection
Act" within theMichigan Penal Code (MCL 750.90g).
Under the hill, it would be a felony, punishable by
imprisonment for life or any term of years, amaximum
fine of $50,000, or both, if a person intentionally
performed a procedure or took any action upon a"live
infant" with theintent to causetheinfant'sdeath. "Live
infant" would mean a human fetus at any point after
any "part of the fetus' was known to exist "outside of
the mother’s body" and had a detectable heartbeat,
evidence of spontaneous movement, or evidence of
breathing. "Part of the fetus' would mean any portion
of the body of a human fetus that had not been severed
from the fetus, but not including the umbilical cord or
placenta. "Outside of the mother’ s body" would mean
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beyond the outer abdominal wall or beyond the plane
of the vaginal introitus.

It would not be a violation of the bill if a physician
took measures, at any point after a live infant was
partially outside of the mother's body, that, in the
physician's reasonable medical judgment, were
necessary to savethelife of themother, provided every
reasonable precaution were also taken to save the life
of the live infant. In addition, the bill would
specifically not apply to an action taken by themother,
but would not exempt her from prosecution under other
provisions of law.

Thebill includesastatement that " Thelegidaturefinds
all of thefollowing:"

--"That theconstitution and lawsof thisnation andthis
state hold that a live infant completely expelled from
hisor her mother'sbody isrecognized as aperson with
congtitutional and legal rights and protection.”

--"That aliveinfant partially outside hisor her mother
is neither afetus nor potential life, but is a person.”

-- "That the United States Supreme Court decisions
definingaright toterminate pregnancy donot extendto
the killing of a live infant that has begun to emerge
from his or her mother's body."

--"That thestatehasacompellinginterest in protecting

thelifeof aliveinfant by determining that aliveinfant
isaperson deserving of legal protection at any point
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after any part of the live infant exists outside of the
mother’s body."

The bill would take effect on October 1, 1999.

House Bill 4656 would amend the statutory sentencing
guidelines provisions of the Code of Criminal
Procedure (MCL 777.16d) to include the felony
offense of performance of a procedure on alive infant
with theintent to cause death, which would be created
by the Infant Protection Act (Senate Bill 546).

BACKGROUND INFORMATION:

Evansv Kelley (977 F. Supp. 1283 [E.D. Mich. 1997])
found Michigan’ slaw outlawing partial birth abortions
uncongtitutional becauseit was, according tothecourt,
"vagueand overbroad and unconstitutionallyimpose[d]
an undue burden on a woman’s right to seek a pre-
viahility second trimester abortion". The court, in a
footnote, also indicated that it believed that the
Michigan legislature could constitutionally regulate
abortion practice within the state provided that such
regulations were consistent with U.S. Supreme Court
precedent. It noted that since the Supreme Court has
specifically "delineated the parameters asto when and
towhat extent a Statemay regul ateabortion practices--
and lower courts are obligated to follow its mandate
without attempting to creatively circumvent precedent
-- such a regulation must be carefully and precisely
drawn."

Vagueness. Thefinding of vaguenesswasbased on the
due process clauses of the Fifth and Fourteenth
Amendments, which require "that a statutory
prohibition be sufficiently defined ‘ to give a person of
ordinary intelligencefair notice that his contemplated
conduct is forbidden by the statute’ . The court also
noted that a law should aso provide sufficient
information to "provide explicit standards for those
who apply the law."

Overbreadth. The court also found the law as enacted
was overbroad, noting that the test for overbreadth in
the context of abortion laws was set forth in Planned
Parenthood of Southeastern Pennsylvania v Casey
(505 U.S. 833, 112 S.Ct. 2791 [1992]). That test for
determining the challenge to Michigan’s partial-birth
abortion statute, according to the court, was whether
"in alargefraction of thecasesin which [theprovision]
isrelevant, it will operate asasubstantial obstacletoa
woman’s choice to undergo an abortion." The court
noted that the Casey decision had indicated that a State
"may enact measures influencing awoman’s abortion
decision, providedthat such measuresdonotimposean
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‘undue burden’ on the woman'’s right to choose an
abortion." "[A] law isinvalid as an undue burden ‘if
itspurposeor effect isto place a substantial obstaclein
the path of a woman seeking an abortion before the
fetus attains viability.’" The Casey decision went
further to point out that a statute with such a purpose
"isinvalid because the means chosen by the state to
further theinterest in potential life must be calculated
to inform the woman'’s free choice, not hinder it."

FISCAL IMPLICATIONS:

According totheHouse Fiscal Agency, Thebillswould
have and indeterminate impact on state and local
criminal justice resources. To the extent that the bill
increased numbers of offenders receiving criminal
sanctions or increased offenders lengths of stay, it
could increase state and local costs. To the extent that
the bill increased collections of penal fines, it could
increase fine revenues going to local libraries. (1-14-
00)

ARGUMENTS:

For:

Proponents of thebill say that theactivitiesthat thebill
would proscribe are very close to infanticide and
deserving of comparable punishment. At the point
when the child is more born than unborn, proponents
argue, it should be protected from being murdered.
Proponents describe a gruesome procedure whereby a
nearly full-term fetus is partially delivered and then
killed by means of having its skull crushed or incised
before the delivery is completed. According to
proponents of the bill, several thousand partia birth
abortionsare performed nati onwide each year, most on
non-medical grounds. They cite physicians who say
there is no medical need for the procedure, that there
are other, safer methods for terminating a pregnancy.
Thebill would provide a serious sanction by subjecting
those physicians who violate the hill’s provisions to
criminal sanctions-- includingimprisonment for lifeor
any term of yearsand/or afine of up to $50,000. Most
reasonable people would agree that this extreme
practice should not be tolerated in a civilized society.

Against:

Opponentsof thehill arguethat the prohibitionswoul d
not be limited to late-term pregnancies; the hill’s
definition of "liveinfant” fails to distinguish between
an eight week old fetusand alivebirth. Thus, it would
servetocriminalizemany earlier term, constitutionally
protected abortions, even those performed in the first
trimester. Asaresult, opponents contend that the hill
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will be found unconstitutional becauseit will havethe
effect of placing a substantial obstaclein the path of a
woman seeking a legal, congtitutionally protected
abortion before the fetus attains viability.

Thehill’ sopponentsassert that not only will earlyterm
abortionsfall under the bill’s provisions, a number of
other situations would be criminalized. For example,
thedefinition could beapplied to criminalizesituations
where physician treats a spontaneous miscarriage.
According to opponents, often awoman whoishaving
miscarriagewill arriveat theemergency room at apoint
where the miscarried fetus could till exhibit signs of
"life" as defined by the bill. However, at that point,
since the fetus has spontaneoudy aborted, the
medically appropriatetreatment isto removethefetus.
Asaresult, adoctor who treated a woman under such
circumstances would bein violation of the law asit is
written. Opponents aso notethat in situations where
awoman is pregnant with twins and thelife of one of
the twins can only be assured by the removal of the
other, the physician involved may, for the sake of the
mother and the other twin, be required to remove one
of thetwins.

Opponents point out that the bill could be made
constitutional if the bill were restricted to cases
involving viable, healthy fetuses and included an
exception for caseswherethe procedure was necessary
to protect the life or health of the mother. Opponents
of the bill note that, under the Michigan Supreme
Court’s decision in People v Bricker (389 Mich. 524
[1973]), abortionsarealready illegal in Michigan after
24 weeks of pregnancy except where necessary to
preservethelifeor health of themother. They further
notethat, in general, late-term abortions are very rare
and are only performed when there are grave fetal
defects or maternal illness.

Response:

Proponents of the bill argue that the bill’s provisions
reguire that the physician havethe "intent" tokill the
infant and that a doctor dealing with a miscarriage or
removal of onetwin to expand the survival chances of
the other would not be acting with theintent to kill the
infant, but would instead be acting with the intent to
either save the mother or to ensure or enhance the
survival of the other twin.

Response:

Opponents argue that this sort of intent argument is
hardly the sort of position onewould wish to rely upon
when one is facing the possibility of a life sentence.
Opponents suggest that any prosecutor with the least
modicum of talent would quickly show such an
argument asameresmokescreen andwould most likely
be able to easily obtain a conviction under this hill,

Analysis available @ http://www.michiganlegidature.org

even if the doctor was acting to save the life of the
mother or to enhance the likelihood of survival of a
twin.

Analyst: W. Flory

mThis analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not congtitute an
official statement of legidative intent.
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