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THE APPARENT PROBLEM:

INn 1929, in order to prevent duplication of transmission
and distribution wires and facilities, certain utilities
were granted what was and is essentially monopoly
statusin the arena of eectrical power production and
supply. The government sanctioned monopolieswere
granted in exchange for the utilities' agreement to be
regulated by state utility commissions and to provide
reliableelectrical servicetoall of the customerswithin
aspecified area. Approximately three-quarters of the
electrical power in Americais provided by 200 of these
investor-owned utilities, like Detroit Edison and
Consumers Energy. These tilities are private
companiesthat areowned by their shareholdersandare
regulated, since the passage of the Federal Power Act
in 1935, by both the Federal Energy Regulatory
Commission (FERC) (formerly the Federal Power
Commission) and theindividual states' public service
commissions. The Public Utilities Holding Company
Act, aso passed in 1935, required the utilities to be
vertically integrated and limited their operations to
servingaspecificgeographicarea. Vertica integration
means that these utilities own al of the essential
elements involved in supplying eectricity to
consumers. generation sources- themeansof creating
eectricity, usualy through burning fossil fuels, or
nuclear or hydroelectric generators; a transmission
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system - power lines and other means by which the
electricity is passed from where it was generated to
digtribution systems;, and a distribution system -
wherein the electricity islowered to operable voltages
and sent to the end-user, i.e, residences, General
Motors, thelocal grocery or whomever. Because they
own their own means of generation, transmission, and
distribution, these companies do not have to rely on
othersin order to sell and provide eectricity to their
customers.  Municipally-owned utilities make up
another large portion of eectricity service providers.
These are municipally-owned organizations that
produce or procure electricity to distribute to residents
within a specific geographic area - i.e that
municipality. Anexamplein Michigan istheLansing
Board of Water and Light. They are subject to many of
the samerules as the other utilities.

Although they maintain amonopoly on transmission of
power between sources of generation and end users,
investor-owned utilitiesand municipally-owned utilities
are not allowed to simply charge whatever price the
market will bear. Instead, theratesthey charge are set
and regulated - in Michigan by the Michigan Public
Service Commission (PSC). Therates areintended to
cover the utility’s operating costs, the cost of paying
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off theutility’ sinvestments, and an appropriatelevel of
profit or rate of return. This system, which was
similarly reflected in most states throughout the U.S.,
was constructed to encourage the utilitiesto invest in
establishing and maintaining theinfrastructureneeded
to meet consumer’s needs by guaranteeing the
companies areturn on their investment.

In order to set a utility' s rates in Michigan, the PSC
holds hearings, known as rate-case proceedings, to
determinewhat i sareasonabl erateof return and, based
on that, what users should be charged for the power
sold by the utility. The actual cost of electricity
depends upon the time of day of use, the uniformity
and consistency of usage patterns, and the level of
voltage used. The specific rate charged to the
customer, known as atariff, is made up of three parts:
1) the costs connected with serving the customer - the
billing and meter reading expenses and the source
connection, 2) the demand costs, such asthefixed cost
of utility plants and operating costs, and 3) variable
costs - those that depend upon the amount of power
consumed. In addition, the tariff varies depending
upon whether the particular customer isan industrial,
commercial, or residential customer.

Until the energy shortages of the 1970s, this system
dominated the electrical power market. Other power
producers had very limited opportunities to enter the
market because the cost of creating a separate
transmissioninfrastructurewasprohibitively expensive
and the regulated utilities (with whom the other
companieswoul d be seeking tocompete) controlled the
existing means of transmission. Some industries and
commercial enterprises that used large amounts of
electricity choose to generate their own electricity
(Michigan State University and someof theautomobile
manufacturers, for example), but few generation
sources existed outside of the regulated utilities to
competewith the utilitiesin the production and sal e of
electricity. However, in response to the energy
shortages of the 1970s, thefederal government passed
the Public Utilities Regulatory Policy Act in 1978.
This act was intended to encourage new supplies of
electrical power generation by requiring regulated
utilities to meet increases in energy demand by
purchasing el ectrical power from outsi de sourceswhen
it was cheaper to do so, rather than constructing new
generation facilities. Asaresult, since 1978 there has
been an increasein the number of independent power
producers. Even before the federal laws requiring the
transmission of bulk electrical power from remote
sources, the utilities had been allowed to exchange
power among themselves. The local utilities
transmission systems were linked together into far
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ranging electric power grids, and it was common
practicefor one utility to purchase power generated by
another utility, and then "whed" the bulk eectricity
into itsown system when additional power was needed
during peak demand times. However, even as the
number of independent producersincreased dueto the
Public Utilities Regulatory Policy Act, these
independent producerswerenot generally given access
tothe utilities transmission lines.

In 1992, thefederal government enacted the Energy
Policy Act to allow the independent power producers
access to the transmission lines of the investor-owned
verticallyintegrated utilities. Thisallowedindependent
power producers to sell their electrical power at
wholesale, through thetransmission linesof oneutility,
to another separate utility while paying a fee to the
utility that owned the transmisson system for
"wheeling" thed ectricity between theproducer andthe
purchasing utility. In addition, the law directed the
FERC to adopt aregulation requiring utilities to open
their transmission linestoall sellersof e ectricity. This
rule (Order 888) was adopted by the FERC on April
24, 1996 and ensured independent power producers
access to transmission lines, while also allowing the
regul ated utilitiesto recover any "prudently incurred”
stranded coststhat they might accrueif their customers
moved to other suppliers. Requiring the regulated
utilities to alow wholesale whedling by other
electricity providers allowed even more independent
power producers to enter and succeed in the
marketplace.

Although the 1992 Energy Policy Act and resultant
FERC order allowed for wholesale competition by
requiring utilities to open their transmission lines for
thetransmission of power from other sources(allowing
wholesale power purchasers to purchase eectricity
from any supplier), neither the act nor the resultant
order mandates any form of retail competition in the
field of electrical generation. Thus, the decision asto
how much competition will be allowed on the retail
level has been left to the state legidatures and their
respective regulatory commissions. Asaresult, many
states began to investigate and/or create plans for
deregulating or restructuring their electrical power
systems. According to the Department of Energy, at
present, 23 other states have enacted restructuring
legidation. Most of these plans providefor someform
of phased-in competition - for example, alowing
competition to begin for only new consumers or only
those customers that use large amounts of power.
However, these plans till, generally, provide for full
competition in between oneandtwoyears. Other states
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have alowed for a more expansive competitive
environment from the start.

Michigan has taken some action thus far:  As of
January of 1998, the Public Service Commission (PSC)
adopted a phase-in schedul e to introduce competition
into the state's eectric utility market. The schedule
allowed 2.5 percent of Consumer’s Energy and Detroit
Edison customers retail access as early as March of
1998, adding another 2.5 percent on June of 1998,
January of 1999, January of 2000, and January of 2001
and for al consumers by 2002. However, in June of
1999, the Michigan Supreme Court decided that the
PSC did not have the authority to mandate the retail
access required under the phase-in schedule. In spite
of this decision, Consumers Energy and Detroit
Edison, which serve 90 percent of the consumersin
Michigan, have chosen to voluntarily follow the PSC’ s
restructuring plan. However, although legidation has
been offered toimplement restructuring during each of
thelast two sessions, no bills have been enacted on the
issues to date.

Several challengeshave arisen in trying to restructure
the provison of electricity. How can access to
transmission lines be kept open and reasonably priced,
without making ownership of thetransmission system
so unprofitable that no one wantsto be responsible for
them? Another issue that must be confronted is the
question of "stranded cost recovery.” Stranded costs
or transition costsrefer to past investmentsmadeby the
investor owned utilities for devel opment and building
of existing electrical power infrastructure, such as
transmission systems and power plants. The utilities
are concerned that one of the results of deregulation
will be that the utilities will be unable to pay off the
debts that they incurred through these investments.
The investor owned utilities argue that many of these
investmentswere made at the behest of stateregulatory
commissions on behalf of the consumers and with the
understanding that by continuing to serve those
customers, the utilities would be able to recover the
costs of their investments over the long run. It is
asserted that the costs of these investments would be
unrecoverable in a competitive environment because
customerswould beabletoleavethesystemrather than
pay theratesneeded for the utilitiesto pay off the debt.
Asaresult, the utilities believe that they should not be
forced to absorb these costs on their own and assert
that any plan for restructuring must account for
stranded costs and offer some means for recovery of
those costs. On the other hand, some potential
competitorsarguethat theinvestor owned utilitiesand
their stockholders should pay those costs in whole,
while others believe that only those costs that were
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incurred as the result of government-ordered
investments should be recovered while the costs of
"bad" decisions by the utilities should be borne by the
utilities and their investors.

Y et another issueis how such deregulation will affect
residential customers. Because residential customers
do not purchase large quantities of eectricity, their
individual bargaining power in a competitive market
will belimited. Therefore, residential customerscould
be faced with increasing utility rates even asthe rates
for commercial and industrial users decrease.
Furthermore, there is aso concern that competition
between generatorswould bring an end to unprofitable
socia programs for low-income customers. Finally,
there is the potential for increased risks to the
environment. Many energy savings incentives and
other "environmentally friendly" initiativesprovidedto
and by investor owned utilities are costly and result
from regulations and the requirements of state and
federal government rather than as the result of any
expectation of profit. There is concern that it is
unlikely that such initiatives would be undertaken by
companies competing to provide energy at the lowest
cost for the consumer.

The eectric utility industry has been undergoing a
fundamental changethroughout the United States, and
Michiganisnoexception. Inmuchthesamemanner as
telephone long-distance service, the sale of eectrical
power is changing from awell-regulated monopoly to
a more competitive, market-oriented system wherein
suppliers of eectricity will be allowed to pick and
choose customers and customers will be able to pick
and choose suppliers.

However, even as these changes are made, questions
have arisen about how the now competing businesses
should deal with their customersand with oneanother.
L egislation hasbeen introduced to establish rulesunder
which generators, suppliers, and distributors of
electricity would be expected to behave in the new,
more market-oriented system.

THE CONTENT OF THE BILLS:

Senate Bill 937 would amend the Public Service
Commission (PSC) enablingact (MCL 460.10et d.) to
createthe” Customer Choiceand Electricity Reliability
Act.” The purpose of the act, as stated in the hill,
would be to do the following:

1) Ensure that al of the state’s electric power retail
customers have a choice of eectric suppliers.
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2) Allow and encourage the PSC to foster competition
in the provision of eectric supply and maintain
regul ation of thethat supply for customerswho choose
to continue to receive power from incumbent electric
utilities.

3) Encourage the development and construction of
merchant plants to diversify the ownership of eectric
generation within the state.

4) Ensurethat al personsin the state are afforded safe,
reliable el ectric power at areasonable rate.

5) Improve the opportunities for economic
development and promote financially healthy and
competitive utilities in the state.

The provisions outlining the intended purpose of the
Customer Choiceand Reliability Act would only apply
until December 31, 2003.

By January 1, 2002, the PSC would berequired toissue
orders establishing rates, terms, and conditions of
service to allow retail eectric utility customers to
choose an aternative dectric supplier. These orders
would also have to provide for full recovery of what
the PSC determined were the dectric utilities net
stranded costs and implementation costs. Existing
ordersissued to allow customers to choose an eectric
supplier, including thoseordersthat authorizerecovery
of net stranded costs and implementation costs and
confirm any voluntary commitmentsof el ectric utilities,
would remain enforceable. The PSC would haveto set
a date for those eectric utilities whose voluntarily
commitments to provide customer choice have not
aready been approved by the PSC to file a
restructuring plantoallowtheir customerstochoosean
aternative eectric supplier. These planswould also
have to include a method of determining the electric
utility’ s stranded and implementation costs.

The act would specify that it would not diminish,
increase, or eliminateany rightsthat partiesmight have
in contracts or agreements that were in effect as of
January 1, 2000 between electric utilities and
qualifying facilities. Further, receipt of any proceeds
of securitization bonds (described bel ow) by an electric
utility would not be a basis for any regulatory
disallowance. The PSC would be required to fully
consider thefacility' slegal andfinancial interestswhen
issuing any securitization or financing order relatingto
aqualifying facility’ s power purchase contract.

Rates. The PSC would have to establish rates, terms,
and conditions of eectric service to promote and
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enhance the devdopment of new generation,
transmission, and distribution technology. Residential
rates for each eectric utility with one million or more
retail customers would have to be set by the PSC.
Those rates would have to result in afive percent rate
reduction from the rates that were authorized or in
effect on May 1, 2000. The reduced rates would take
effect on the hill's effective date and remain in effect
until December 31, 2003. After December 31, 2003,
residential rates could not beincreased (above thefive
percent reduced rate) until December 31, 2013 at the
latest, or, anytime after January 1, 2006, provided the
PSC determinedthat theutility had met thebill'smarket
power test (seebelow) and completed thetransmission
expansion required by the bill (see below). Until that
time, the PSC could not authorize any fees or charges
that would causetheresidential ratereductiontobeless
than fivepercent. All other eectricity retail ratesof an
electricutilitywithonemillion or moreretail customers
in effect on May 1, 2000 would have to remain in
effect until through 2003. The rates for commercial
and manufacturing customers with annual peak
demands of less than 15 kilowatts could not be
increased before January 1, 2005. Cost shifting from
customers with capped rates to customers without
capped rates would not be allowed.

After the conclusion of the required five percent rate
reduction period, residential ratesfor those customers
who choose to remain with (and those who left and
then returned to) anincumbent el ectric utility would be
set by the PSC in the same manner as rates are
currently determined.

Unbundling. Thejust and reasonablecostsincurredin
unbundling commercial, industrial and residential rate
schedules would be recoverable. No later than one
year from the hill’ s effective date, each eectric utility
would be required to file an application with the PSC
tounbundleitsexistingcommercial andindustrial rate
schedules and separately identify and charge for their
discrete services. After that time, the PSC could order
each dectricutility tofilean application tounbundleits
existing residential rate schedules. The unbundled
rates could beexpressed onresidential billingsin terms
of percentagesin order tosimplify residential hillings.

Standby Generation. An electric utility would be
obligated, with PSC oversight, to provide standby
generation service for open access load on a best
efforts basis until December 31, 2001, or until the
utility met the bill's market power test and expanded
transmission as required. The pricing for eectric
generation standby service would be equal to theretail
market price of comparable standby service. A utility
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would not berequired tointerrupt firm off-system sales
or firm service customers to provide standby service.
Theretail market price for electric generation service
would be determined by the PSC based on market
indicescommonly relied upon intheindustry, adjusted
to reflect retail market pricesin the relevant market.

Securitization, Transition and Stranded costs.
Beginning on January 1, 2004, annua return of, and
on, capital expenditures above the depreciation levels
incurred during and before the end of therequired five
percent rate reduction period and expenses from
changes in taxes, laws, or other state or federal
governmental actionsduring that time period would be
accrued and deferred for recovery. A hearing would
haveto be held by the PSC to determine the amount of
reasonable and prudent costs, if any, that would be
recovered. The recovery period, which could last for
up tofive years, would not begin until after the end of
the required five percent rate reduction.

If the PSC authorized an dectric utility to use
securitization financing (as proposed by Senate Bill
1253), any savings realized from that securitization
would have to be used to reduce retail eectric rates
from those in effect on May 1, 2000. However, any
such reduction could not be less than the required five
percent rate reduction.

A financing order issued by the PSC allowing a utility
to issue securitization bonds could limit a utility to
issuing bonds in an amount equal to or less than the
amount the utility had requested. However, the PSC
could not prevent a utility from issuing bonds in an
amount sufficient tofund therequired five percent rate
reduction.

If the securitization savings exceeded the amount
needed to allow a five percent rate reduction for all
customers, then, for six years, one hundred percent of
the excess savings, up to two percent of the utility’s
commercial andindustrial revenues, woul d beassigned
to the low-income and energy efficiency fund. Any
savings beyond that would be allocated by the PSC for
further rate reduction or to reduce the level of any
chargesauthorized torecover autility’ sstranded costs.
Securitization, transition, stranded, and other related
charges and credits would have to be allocated by the
commission without reallocating cost responsibility
among different consumer classes.

If an electric utility that served less than one million
retail customersin this state as of May 1, 2000 issued
securitization bonds, it would have the same rights,
duties, and obligations as an el ectric utility with more
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than onemillion retail customersin thisstateasof May
1, 2000.

The Low Income and Energy Efficiency Fund. The
commission would administer the fund and establish
standards to use the fund to provide shut-off and other
protection for low-income customers and to promote
energy efficiency by all customers. The commission
would berequired to report on thefund’ s effectiveness
every two yearsto the legidature and the governor. In
addition, the PSC would be required to take any steps
necessary toensurethat all el ectrical power generating
facilitiesin the statewere complying with all therules,
regulations, and standards set by the Federal
Environmental Protection Agency regarding mercury
emissions.

True-up Adjustments. ThePSC, after acontested case
hearing, would be required to issue an annual order
approving atrue-up adjustment for each electric utility
to reconcile any over- or under-collections from the
preceding 12 monthsfor recovery of net stranded costs.
Therates of customerswho remain with an incumbent
electric utility would not be affected by the true-up
process. The commission would have to review the
electric utility’s stranded cost recovery charges and
securitization chargesimplemented during theprior 12
months, and adjust the recovery charge to allow the
netting of stranded costs. In determining net stranded
costs, the commission would have to consider the
reasonableness and appropriateness of various
methods, including but not limited to, the following:
evaluating the relationship of market value to the net
book value of generation assets and purchased power
contracts, evaluating net stranded costs based on the
market price of power in relation to prices assumed by
the commission in prior orders; or any other method
that the commission considers appropriate.

The true-up method chosen by the commission could
not resultinamodification of thesecuritization charge.
The PSC would be barred from adjusting or changing
any authorized securitization chargesthroughitsreview
and actions taken with regard to the annual true-up
adjustment.

Market Test. If an eectric utility had commercial
control over more than 30 percent of the generating
capacity available to serve a relevant market (after
subtracting theaveragedemand for each retail customer
with contract(s) that exceeded 15 percent of theutility's
retail load in that market), that utility would have to
take certain stepswith respect to any excessgeneration
beyond what was needed to serveits firm retail sales
load, plus a reasonable reserve margin. The utility
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would be required to do one or more of the following:
divest a portion of its generating capacity; sdl
generating capacity under a contract with a non-retail
purchaser for aterm of at least five years; or transfer
generating capacitytoan independent brokeringtrustee
for aterm of at least five years.

The total generating capacity available to serve a
particular market would be determined by the PSC, in
accordance with a specific calculation outlined in the
bill. Within 30 daysafter the PSC determined thetotal
generating capacity in arelevant market, a utility that
exceeded the 30 percent limit would have to file an
application for approval of amarket power mitigation
plan. The utility would have the right to determine
what specific actions it wanted to take to achieve
compliance. Aslong as the plan was consistent with
bill’ sprovisions, the PSC would bereqguired to approve
it. However, the PSC could require an that an
inconsi stent plan bemodified tomakeit consistent with
the bill’ s provisions.

If theutility choseto transfer some of its capacity toan
independent brokering trustee, that trusteewould have
to be completely independent from and not affiliated
with the utility. The terms of the transfer to an
independent trustee would have to ensure that the
trustee has complete control over the marketing,
pricing, and terms of the transferred capacity for at
least five years and would haveto provide appropriate
performanceincentivestothetrusteefor marketing the
transferred capacity. Theutility could applytothePSC
toreplaceatrustee during the five year term, provided
that the utility showed that the incumbent trustee had
failed to market the capacity under hisor her control in
a prudent and experienced manner.

Upper PeninsulaMarket Report. Within oneyear after
the bill’ s effective date, the PSC would be required to
issue areport analyzing all aspects relating to market
power intheUpper Peninsula. Beforeissuingitsreport,
the PSC would have to receive written comments and
hold hearingsto solicit publicinput. Thereport would
be given tothegovernor and thelegisatureand woul d,
a the least, have to include information about the
concentration of generation capacity, control of the
transmission system, restrictions on the delivery of
power, the ability of new suppliersto enter the market,
and identification of any market power problems that
exist under the market power test established by the
bill.

Expansion of Transmission Capability. By January 1,
2001, al dectric utilitiesthat serve morethan 100,000
retail customersin Michigan would haveto agree upon
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and fileajoint plan detailing measuresto permanently
expand the availabl etransmission capability by at | east
2,000 megawattsover what wasavail ableon January 1,
2000. Thejoint plan would have to be filed with the
PSC and provide for the expansion to be completed
within two years of the bill's effective date. The joint
plan would haveto detail all theactionsneeded for the
expansion, including the proposed schedule, the
additional facilitiesrequired, thecost, and theproposed
rate making treatment for those costs. Thejoint plan
would also have to identify any actions and facilities
that would be required of other transmission owners,
including out-of-state entities, in order to implement
thejoint plan. The PSC could modify ajoint plan in
order to makeit consistent with the act.

If the utilitieswere unableto agree on ajoint plan, the
PSC would holdahearingtoestablish ajoint plan. The
PSC’s plan would have to authorize recovery of all
reasonable and prudent costsincurred by transmission
owners for authorized actions taken and for facilities
installed to meet the expansion requirementsthat were
not recovered through FERC transmission rates. These
authorized costs would be recovered from benefitting
customers.

Any utility or affiliate that owned transmission assets
and was denied recovery of reasonable and prudent
costs expended to implement ajoint plan would have
nofurther obligation toimplement thejoint plan, unless
the cost recovery was subsequently granted. However,
if cost recovery for reasonable and prudent costs
incurredtoimplement ajoint plan weredenied, autility
or its affiliate would then be required to develop anew
joint plan.

Investor-owned el ectric utilities would be required to
either join a multi-state regional transmission system
organization, or other multi-state independent
transmission organization, approved by the Federal
Energy Regulatory Commission (FERC); or divest its
interest in transmission facilities to an independent
transmission owner. If an eectric utility did not
comply by December 31, 2001, the PSC would direct
theutility tojoin aFERC approved multi-stateregional
transmission system organi zation selected by the PSC.
Investor owned el ectric utilitieswith legitimate filings
pending before the FERC on December 31, 2001
seeking approval of a proposed multi-state regional
transmission system organi zation woul d be considered
to bein compliance.

Service quality and reliability standards. The PSC
would berequired to adopt generally applicableservice
quality and reliability standards for the transmission
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and distribution systemsowned by theentitiesunder its
jurisdiction. These standards would need to consider
safety, costs, local geography and weather, applicable
codes, national eectric industry practices, sound
engineering judgement, and experience. Provisionsto
upgradethe service quality of distribution circuitsthat
have historically experienced significantly below-
average performance would also have to be included.

All of the entities expected to follow these standards
would be required to file an annua report with the
PSC. Thereport would haveto contain data required
by the commission and detail the actionsthat the entity
will be taking to comply with those standards for the
next calendar year and its performance in relation to
those standards during the prior year. The PSC would
analyze the reported data to determine whether the
entities are properly operating and maintaining their
systems, to assess the impact of deregulation on
reliability, and totakecorrectiveactionif needed. The
PSC could set financia incentives or penalties for
those entities that exceed or fail to meet these service
quality and reliability standards.

Code of Conduct. Within 180 days after the hill’s
effective date, the PSC would be required to establish
a code of conduct to prevent cross-subsidization
between regulated and unregul ated servicesthat would
apply to all dectric utilities and alternative electric
suppliers. The code of conduct would havetoinclude,
but would not need to be limited to, measures to
prevent cross subsidization, information sharing, and
preferential  treatment between regulated and
unregulated services, whether those services were
provided by the utility or supplier or by an affiliated
entity.

Aggregation. “Aggregation” (which would mean the
combining of el ectricloadsof multipleretail customers
or asinglecustomer with multiplesitestofacilitatethe
provision of eectric serviceto those customers) could
be used for the purchase of eectricity and related
services from an alternative eectric supplier. Local
units of government, public and private schoals,
universities, and community colleges could aggregate
for thepurpose of purchasing el ectricity for themselves
or for customers within their boundaries with the
written consent of each customer aggregated.

However, customerswithin alocal unit of government
would not be required to purchase eectricity through
the aggregator. Further, a school digtrict that
aggregated eectricity for school properties or an
exclusive aggregator for public or private school
properties would not be considered to be an eectric
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utility or a public utility for the purpose of that
aggregation.

Worker Transition Programs and Other Employee
Protections. Each electric utility operating in thestate
would have to establish an industry worker transition
program. The program would have to provide skills
upgrades, apprenticeship and training programs,
voluntary separation packages consistent with
reasonable business practices, and job banks to
coordinate and assist placement of employees into
comparable employment at nolessthan thewagesand
similar benefits received before the transtion.
Stranded costs would include audited and verified
empl oyee-rel ated restructuring costsincurred duetothe
bill’s provisions or due to prior orders of the
commission.

Any contract for sale or other transfer of ownership of
one or more Michigan divisions or business units, or
generating stations or generating units, of an electric
utility to either a third party or a utility subsidiary
would havetorequiretheacquiring entity or personsto
do al of the following for at least 30 months:

1) Hire a sufficient number of non-supervisory
employees to safely and reliably operate and maintain
the dation, division or unit by making offers of
employment to the non-supervisory workforce.

2) Refrain from hiring non-supervisory empl oyeesfrom
outside the eectric utility’s workforce unless offers
have aready been made to all qualified non-
supervisory employees of the acquired businessunit or
facility.

3) Have a dispute resol ution mechanism for resolving
employee complaints or disputes over wages, fringe
benefits, and working conditions that culminatesin a
final and binding decision by a neutral third party.

4) Offer empl oyment on substantially similar termsand
conditions with no less pay and substantially similar
benefits aswere provided beforethe sale or transfer or
ownership. The payment and benefits would have to
continue for at least 30 months from the time of the
transfer unlessthe employees, or collective bargaining
representative (if applicable), and the new owner
mutually agree to different terms and conditions.

[Note: Theseprovisionswould al so haveto beincluded
in contractsinvolving the sale of amunicipally owned
utility. However, the employment provisions would
apply to al of the utility employees, not merely non-
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supervisory employees. Inaddition, an acquiring entity
would be exempt from these obligations if the
municipality transferred al of thedisplaced empl oyees
to other employment within themunicipality at noless
than their current wage rates and with substantially
similar fringe benefits and terms and conditions of
employment. Thewage rates, benefits, and termsand
conditions of employment would have to continue for
at least 30 months, unless the employees, or, where
applicable, their collective bargaining representative,
and the municipality mutually agreeto different terms
during that period.]

An eectric utility would haveto offer atransition plan
to those empl oyees who were not offered jobs because
the acquiring party needed fewer workers. If there
werelitigation concerning the sale or other transfer of
ownership, the 30-month period would not begin until
the acquiring party took control.

Alternative electric suppliers. "Alternative eectric
supplier" would mean a person (including business or
corporate entities) who sold, but did not deliver
directly, electric generation servicetoretail customers
in Michigan. Only investor owned, cooperative, or
municipal eectric utilities would be allowed to own,
construct, or operate eectric distribution facilities or
electric meter equipment used in the distribution of
eectricity. However, these facilities and equipment
could be used by othersif used solely for providing or
using self-service power. Further, the bill specifically
statesthat none of these provisionswould affect anon-
utility’ sexisting rightsto construct or operateaprivate
distribution system on private property or private
easements, nor would it preclude crossing rights of
way.

Alternatived ectric supplierswould haveto belicensed
by the PSC. Thelicensing procedurewould haveto do
all of thefollowing:

« require suppliers to maintain an office within the
state,

e assure that each supplier has the financia,
managerial, and technical capabilities needed,

« require that each supplier maintain records that the
PSC considers necessary,

e ensureasupplier’ saccessibility tothecommission, to
consumers, and to the electric utilitiesin the state,
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* require suppliers to agree to collect and remit all
applicable users, sales, and use taxes to local units of
government.

In addition totheinformation required in thelicensing
application, an applicant wishing to be an alternative
electric supplier would aso be required to 1) provide
information astoitstechnical ability, asdefined under
the regulations of the PSC, to safely and reliably
generateor otherwiseobtain and deliver electricity and
provide any other proposed services (this could
include information asto the applicant’ s safety record
anditshistory of servicequality and reliability); and 2)
demonstrate that its employees, or others with whom
the applicant contracted to install, operate, and
maintain generation or transmission facilities within
this state, have the needed skills, knowledge, and
competence to perform those functions in a safe and
responsible manner.

The PSC could require an applicant to post a bond or
providealetter of credit or other financial guaranteein
a reasonable amount (no less than $40,000) as set by
the commission, if it determined that such a bond or
other guarantee would be in the public interest.

Cooperative eectric utilities. Cooperative electric
utilities would not be required to provide their
customers the ability choose an alternative eectric
supplier before January 1, 2005; nor would they have
to unbundletheir rates before July 1, 2004. However,
theretail customers of a cooperative that have a peak
load of one or more megawatts would have to be
provided the opportunity to choose an alternative
supplier nolater than January 1, 2002. The PSC could
not require a cooperative or an independent investor-
owned utility with fewer than 60 employeestomaintain
separate facilities, operations, or personnd for the
delivery of dectricity toretail customers, theprovision
of retail electric service, or to bean aternative eectric
supplier.

Any debt servicerecovery charge or other charge that
the PSC approved for a cooperative e ectric utility that
primarily offered wholesale service could, on
application by itsmember cooperative or cooperatives,
be assessed by and collected through its member
cooperative or cooperatives. The PSC could not
prohibit acooperatived ectricutility from metering and
billing its customers for services that the cooperative
provided. Further, a cooperative electric utility would
not haveto providefunding for the customer education
program established by the PSC until July 1, 2004, or
when all of its customers have choice, whichever is
earlier.
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Municipally owned utilities. The governing body of a
municipally owned utility would have authority to
decide whether it will permit its retail customers to
choose an aternative electric supplier, subject to the
implementation of rates, charges, terms, and conditions.
Municipally owned utilities would not be restricted
from selling e ectricity at wholesale and would not be
considered an alternativee ectric supplier or besubject
regulation by the PSC for doing so.

Until December 31, 2007, a person could not provide
delivery service or customer account serviceto aretail
customer (in thiscasethebuilding or facilities, not the
individual or other entity) that had been served by a
municipally owned utility without the municipally
owned utility’s written consent. After December 31,
2007, the requirement for written consent would not
apply if the governing body of the municipally owned
utility had not permitted al of itsretail customerswho
lived outside municipality’s boundaries to chose an
alternative utility supplier.

Municipally owned utilities that choose to provide
electric generation service to retail customers who
receive delivery service from another eectric utility
would be subject to al of the following:

* Themunicipally owned utility would haveto provide
all of itsretail customerslocated outsidetheboundaries
of the municipality the opportunity to chose an
alternative electric supplier.

« If amunicipally owned utility and an eectric utility
both provided delivery service to retail customers
located outside the municipality that owns the
municipally owned utility, then themunicipal ly owned
utility would have to make a filing or enter into a
written agreement as follows:

(1) Themunicipally owned utility and el ectric utility
could enter into a written agreement defining each
utility’ sterritorial boundariesand any other necessary
terms. The agreement would not be effective unless it
was approved by both the municipally owned utility’'s
governing body and the PSC.

(2) The municipally owned utility could eect to
operate in compliance with R 460.3411 of the
Michigan AdministrativeCode. Theutility wouldhave
to file its decision to do so with the PSC and serve a
copy on the other utility. Beginning 30 days after the
election was filed, the e ectric utility would be subject
to the terms of rule R 460.3411 of the Michigan
administrativecodeastothemunicipally owned utility.

Analysis available @ http://www.michiganlegidature.org

The PSC would decide any disputes that arose under
this, subject to judicia review and enforcement.

» The municipally owned utility would be required to
comply with the orders issued under the act with
respect to those customers located outside of the
municipality.

* Themunicipally owned utility could provide electric
generation servicetoretail customers up to an amount
equal tothemunicipally owned utility’ sretail customer
load that hasthe opportunity of choosing an aternative
supplier.

* The municipally owned utility would have to obtain
a alternative eectric supplier license. Aslong asthe
municipally owned utility had not adopted rates,
charges, terms, and conditionsfor delivery servicethat
were unduly discriminatory or that reflected recovery
of unjust or unreasonable stranded costs, the PSC
would have to grant the license. Although the PSC
could not set ratesfor a municipally owned utility that
operated under such alicense, the utility would haveto
notify the PSC before modifying its rates, charges,
terms and conditions for delivery services. The PSC
could revoke such a license if it determined that the
municipally owned utility was not complying with the
reguirements.

Complaints that a municipally owned utility that had
€l ected toprovidegeneration servicetoretail customers
had viol ated theserestrictions would be decided by the
PSC subject to judicial review and enforcement.

If the governing body of a municipally owned utility
established a program to permit choice for any of its
customers, that governing body would have exclusive
jurisdiction to do al of the following:

« set delivery service rates, provided those rates were
not unduly discriminatory;

e determine the amount, types of, and recovery
mechanisms for stranded and transition costs; and

« establish rules, termsof access, and conditionsthat it
considered appropriate to implement a program that
would allow customers the opportunity to choose an
aternative electric supplier.

Complaints of unduly discriminatory rates or other
noncompliancewith these provisionswould befiled in
the circuit court for the county where the municipally
owned utility was located.
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The bill would provide that, under certain
circumstances, a municipally owned utility that was a
member of a joint agency established under the
Michigan Energy Employment Act of 1976 (MCL
460.801 et al.) could assign eectric power to thejoint
agency that the joint agency could sdll at retail as a
supplier, provided the joint agency meets some of the
restrictions on retail sellers and obtains alicense.

Contractsor other records pertaining to amunicipally
owned utility’s sale of electricity that contain specific
pricingor other confidential information that areinthe
possession of a public body could be exempt from
public disclosure requirements by the utility's
governing body. However, on ashowing of good cause,
disclosure could be alowed subject to appropriate
confidentiality provisions.

The bill would specify that none of the provisions
regarding municipally owned utilitieswould affect the
validity of an August 24, 1994 order regarding the
terms and conditions of service in the Traverse City
area.

Self-servicepower. Theact would not prohibit or limit
a person’s right to self-service power or alow any
transition, implementation, exit fee, or any other smilar
charge on such power. Anyone using such power
would not be treated as an dectric supplier, utility, or
person conducting an eectric utility business. Self-
service power would mean any of the following: a)
electricity generated and consumed without the use of
an eectric utility's transmission and distribution
system; b) electricity generated primarily by use of by-
product fuels which is used as part of a contiguous
facility, with the use of a utility’s transmission and
distribution system, but only if the point or points of
receipt are not more than three milesfrom the point of
generation; c) a site or facility divided by an inland
body of water or a public road, highway, or street that
otherwi se meetsthe reguirementsof contiguousnessas
of the hill’s effective date, regardiess of whether the
self-service power wasbeing generated at that time. A
commercial orindustrial facility or singleresidencethat
meets one of the first two definitions would be
considered to have sdf-service power, even if the
generation facility was owned by an entity other than
the owner of the commercia or industrial site or the
singleresidence.

AffiliateWheeling. Theact alsowould not prohibit or
limit affiliate wheding or allow any transition,
implementation, exit fee, or any other similar chargeon
affiliatewhedling. Affiliate wheeling would refer toa
person or other entity's use of direct access service
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wherean el ectricutility deliverselectricity generated at
aperson’sindustrial siteto that person or its affiliate.
Anyone engaging in affiliate wheeling would not be
treated as an electric supplier, utility, or person
conducting an electric utility business.

Merchant Plants. A merchant plant (defined as an
entity with electric generating equipment and
associated facilitieslocated in Michigan with morethan
100 kil owatts capacity that are not owned and operated
by an dectric utility) would be allowed to sdl to
dternative €eectric suppliers, €ectric utilities,
municipal eectric utilities, retail customers, or other
persons. |If a merchant plant sold directly to retail
customers, it would be considered an alternative
electric supplier and would have to obtain a license.
The PSC would be required to set standards for
merchant plants to interconnect with the electric
utilities transmission and distribution systems. The
standards would have to be consistent with generally
accepted industry practicesand ensurethereliability of
€l ectric service and the safety of customers, empl oyees
andthegeneral public. However, those standardscoul d
not require an electric utility to interconnect with a
generating facility with less than 100 kilowatts for
parallel operations. Electricutilitieswould havetotake
all necessary stepsto ensurethat merchant plantswere
connected to thetransmission and distribution systems
within their operational control. If the PSC found that
an electric utility had prevented or unduly delayed a
merchant plant’s ability to connect to the utility’'s
facilities, the PSC could order fines of up to $50,000
per day of violation, or other remedies designed to
make whole the injured party. Each merchant plant
would be responsible for all costs associated with the
interconnection unlessthe PSC otherwiseallocated the
costs and provided for cost recovery. However, these
provisions would not apply to interconnections or
transactions subject to the jurisdiction of the Federal
Energy Regulatory Commission (FERC).

Disclosures, explanations, and salesinformation. The
PSC would be required to set minimum standards for
theform and content of all disclosures, explanations, or
sales information to make certain that electric service
cusomershaveadequate, accurate, and understandable
information about the service. The standards would
haveto set different requirementsfor different services
and for different classes of customers where
appropriate. The standards could not be unduly
burdensome, cause unnecessary delay, or inhibit the
development of competition for eectric generation
servicein any market.
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Further, the PSC would have to create a funding
mechanism for electric utilitiesand alternativedectric
suppliers to carry out an educational program for
customersbefore January 1, 2002. Theprogram would
have to inform customers of the availability of
alternative dectric suppliers and the requirements for
disclosures, explanations, or salesinformation set for
those alternative e ectric suppliers. It would also have
to provide assistance to customers, to help them
understand and use the information provided in order
to make reasonably informed decisions about which
service to purchase and from whom.

Starting January 1, 2002, all d ectric supplierswould be
required by the PSC to disclose environmental
information (average fuel mix, average emissions,
average high-level nuclear waste generated, and the
regional average of these) in a standardized, uniform
format on a customer’ s hill insert, customer contracts,
or, for cooperatives, periodicals issued by an
association of rural eectric cooperatives. Suppliers
would berequired to provide thisinformation nomore
than twiceannually. The information would be based
upon arolling annual averageand theemissionsfactors
would be based upon annual publicly avail able data by
generation source. All of the information would also
have to be provided to the PSC for use on the
commission’s website.

Finally, the PSC would also be required to create the
Michigan Renewables Energy Program to promotethe
use of existing renewable energy sources and
encourage the development of new facilities. The
program would also have to inform customers of the
availability and value of using renewable energy
generation and the potential of reducing pollution.

Slamming and Cramming. ThePSC wouldberequired
to issue orders to ensure that customers are not
switched to other suppliers or billed for any services
without their consent. Violations of these provisions
would be reviewed by contested case hearing and the
PSC could order remedies and penalties to protect
customers and other persons who suffered damages
fromsuch violations. Theremediesand penaltiescould
include afine of $20,000 to $30,000 for afirst offense
and $30,000 to $50,000 for asecond or further offense.
If the PSC found that a second or further offense was
aknowing violation, the fine could be increased up to
$70,000. For purposes of assessing a fine, each
unauthorized action in violation of the PSC's orders
would be treated as a separate offense. A fine would
not be ordered if the supplier otherwise fully complied
with the PSC’s orders and showed that the violation
was an unintentional and good faith error that had
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occurred in spite of reasonable efforts to avoid such
errors. Anerror in legal judgement about a supplier’s
obligationswould not be considered agood faith error.
A supplier would have the burden of proving that its
error was unintentional and in good faith.

The PSC could also: order a refund of any amount
greater than the customer would have paid to an
authorized supplier; order reimbursement to an
authorized supplier of the amount that the customer
should have paid; order afull refund of any amounts
the customer paid for unauthorized services; allow 10
to 50 percent of the fines described aboveto be paid to
thecustomer; revokealicense; or issue ceaseand desist
orders.

If the PSC determined that a party’s position in a
cramming or samming complaint was frivolous, the
PSC would have to award the prevailing party their
costs, including reasonabl e attorney fees, “against the
non-prevailing party and their attorney.”

Low-income and energy assistance programs. The
PSC would be required to monitor the availability of
federal funds for low-income and energy assistance
programs. If thefederal fundsavailableto residents of
this state are reduced, the PSC would have to conduct
a hearing to determine the amount of funds available
and the need, if any, for supplemental funding. The
findings would have to be reported to the legidature
and the governor.

Service shut off provisons. The PSC would be
requiredtoensurethat digible customersareinformed
of the requirements of the act regarding service shut-
offsfor nonpayment. Eligiblecustomerswouldinclude
eigible low-income customers - those whose
household income does not exceed 150 percent of the
federal poverty level or who receive assistance from a
state emergency relief program, food stamps, or
Medicaid; and eligible senior citizen customers - those
who are 65 years of age or older and advise the utility
of their eigibility.

Aslong as a customer is an eligible senior citizen or
pays a monthly amount equal to seven percent of the
estimated annual bill and demonstrates, within 14 days
of requesting shut-off protection, that he or she has
applied for state or federal heating assistance, an
eectricutility or alternative service provider could not
shut off service during the heating season for
nonpayment. However, an e ectric utility would not be
required to shut off an eligible customer’'s service
under this section for failure to pay an alternative
electric supplier.
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If an arrearage existed at the time an eligible customer
applied for shutoff protection, the utility or supplier
would be required to allow the customer to pay the
arrearage in equal monthly installments between the
date of application and the start of the subsequent
heating season. A utility or supplier could shut off an
eligible low-income customer’s service for failure to
make these monthly payments and would not be
required to offer a settlement agreement to such a
customer.

Before shutting off a customer’ s service on its own or
on behalf of an alternative e ectric supplier, an electric
utility would have to give the delinquent customer a
notice by personal service or first class mail. The
notice would have to provide the customer with all of
thefollowing information: that the customer defaulted
on thewinter protection plan; thenatureof the default;
that unless the customer makes the past due payments
within 10 days of the date the notice was mailed, the
utility or supplier may shut off service, that the
customer hastheright to fileacomplaint disputing the
claim before the date of the proposed shut off; that, if
the complaint cannot be otherwise resolved, the
customer can request ahearing beforeahearing officer,
but that, the customer would be required to pay the
portion of the bill that is not in dispute within three
days of the datethat he or sherequests such ahearing;
that the customer hasthe right to represent himsdlf or
hersdf, to be represented by an attorney, or to be
represented by another person; that the utility or
supplier will not shut off service pending resol ution of
acomplaint that is properly filed with the utility under
thebill’ sprovisions; thetel ephone number and address
of theutility or supplier wherethe customer may make
an inquiry, enter into a settlement agreement, or filea
complaint; that the customer should contact a social
services agency if the customer believesthat heor she
might be eligible for emergency economic assistance;
that the utility or supplier will postpone shutoff of
serviceif amedical emergency exists; that the utility or
supplier may requireadeposit and restoration chargeif
the service is shut off for nonpayment.

Utility Consumer Participation Board.  Language
requiring that four of the five members of the utility
consumer participation board be chosen from lists
submitted by the Michigan consumer’ scouncil (which
no longer exists) would be stricken. Under the hill,
members would be appointed by the governor;
however, one member would have to be chosen from a
list submitted by the attorney general.

Violations and penalties. Except where otherwise
provided, if the PSC found, after notice and hearing,
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that a utility or alternative supplier wasin violation of
thebill’ sprovisionsor ordersissued under the bill, the
PSC would have to order those remedies or penalties
necessary to make whole the customer or other person
who suffered damages. Those remedies or penalties
could include a fine of $1,000 to $20,000 for a first
offense, $2,000 to $40,000 for a second offense, and
nolessthan $5,000 or morethan $50,000 for athird or
subsequent offense; arefund of any excess charges; or
any other remedies that would make whole the person
harmed, including payment of reasonabl eattorney fees.
In addition, the PSC could issue cease and desist
orders, and, if a pattern of violations had occurred,
revoke an alternative eectric supplier’slicense.

Annual report. The PSC would be required to file a
report with the governor and the legidature each year
by December 31. Thereport would havetoincludethe
status of competition for the supply of eectricityinthis
state; any recommendations for legidation; the
commission’s actions taken to implement measures
needed to protect consumers from unfair or deceptive
business practices; and information regarding
consumer educations programs, approved by the
commission, to inform consumers of all relevant
information regarding the purchase of eectricity and
related services from alternative electric suppliers.

Saving Clause. Thebill would also providethat if any
portions of the act were found to be invalid or
uncongtitutional, therest of the bill would still remain
in full force and effect. However, if any of the
provisions allowing for the issuance of securitization
bounds were found to be invalid or unconstitutional,
the required 5 percent rate reduction would also be
void. If thisoccurred, therateswould instead return to
the level they were on May 1, 2000.

Senate Bill 937 istie-barred to Senate Bill 1253.

SenateBill 1253 would also amend the Public Service
Commission (PSC) enabling act (MCL 460.10h et al.)
torequirethe PSC, if certain criteriawere met, toissue
afinancing order that would authorizean e ectricutility
to issue securitization bonds in order to recover
qualified costs. Qualified costs would include
regul atory assets, adjusted by investment tax credits, as
well ascoststhe utility would be unlikely to recover in
a competitive market - including retail open access
implementation costs and the costs of a PSC-approved
restructuring, buy-out or buy-down of a power
purchase contract. The order also would approve the
creation of securiti zation charges(amountscollected by
the utility from its customers for the full recovery of
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qualified costs) and any corresponding utility rate
reductions.

Securitization bonds could not have a term over 15
years, and would be secured by or payable from
securitization property (the rights and interests of a
utility or its successor under a financing order,
includingtheright tocoll ect securitization chargesand
to obtain adjustments at least annually for over-
collectionsor under-collections). Thebondswould not
be a debt or obligation of the state or a charge on its
full faith and credit or taxing power. Securitization
property (which would include the utility’s rights to
collect, impose and receive authorized charges, to
obtain periodicadjustmentsof thosechargesandall the
revenue, collections, payments, money, and proceeds
arising from those rights and interests) would be
considered an account under Article4 of the Uniform
Commercial Code and a description of such property
would be sufficient if it referred to the act and to the
financing order that established the securitization
property. Such property would be treated as existing
under both the UCC and the act whether or not the
revenue or proceeds had accrued and whether or not
the value depended upon the customers receiving
service. The validity, perfection, or priority of the
security interest in the secured property would not be
affected by changes in the financing order or in
customers securitization charges. Any conflicts
between the act and any other state law regarding
attachment, perfection, and priority would becontrolled
by theprovisionsof theact. Notwithstandingthe UCC,
the laws of the state of Michigan would govern the
perfection and the effect of perfection and priority of
any security interest in securitization property.

Upon a utility's application, the PSC would have to
issue a financing order if it found that the net present
value of the revenues to be collected under the
financing order waslessthan theamount that would be
recovered over the remaining life of the qualified costs
using conventional financing methods. ThePSCwould
haveto ensure that the proceeds of the bondswould be
used solely for the purpose of the refinancing or
retirement of debt or equity; that securitization would
providetangibleand quantifiabl ebenefitsto customers;
that the expected structuring and pricing of the bonds
would result in the lowest securitization charges
consistent with market conditions and the terms of the
order; and that the amount secured did not exceed the
net present val ue of therevenueretirement over thelife
of the bonds associated with the qualified costs sought
to be securitized.

Senate Bill 1253 istie-barred to Senate Bill 937.
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Senate Bills 940 and 941 would amend separate actsto
limit the area in which municipal corporations and
homerulecitiescould sell e ectricgeneration serviceat
retail, unless the municipal corporation or municipal
utility complied with provisionsin Senate Bill 937 that
govern municipally owned utilities. Senate Bill 940
would amend Public Act 35 of 1951 (MCL 124.3),
which authorizesintergovernmental contractsbetween
municipal corporations, and Senate Bill 941 would
amend the Home Rule City Act (MCL 117.4f). Both
bills are tie-barred to Senate Bill 937.

Currently, amunicipal corporation may sell and deliver
heat, power, and light at wholesale or “other than
wholesale’, but “other than wholesadle” sales are
restricted to the area of cities, villages, or townships
that were contiguous to the municipal corporation on
June 20, 1974, and totheareaof any other city, village,
or township that was served by themunicipal utility on
that date. Similarly, if a home rule city sdls heat,
power, and light at other than wholesale, the sales are
limited to the area of any village or township that was
contiguous to the city as of June 20, 1974, and to the
area of any other village or township being served on
that date. The bill would limit electric delivery service
(i.e., transmission or distribution) to those areas that
could currently be sold to at other than wholesale.
Retail salesof eectric generation servicewould also be
limited tothoseareas, unlessthemunicipal corporation
or home rule city complied with proposed Section
10u(4) of Public Act 3 of 1939 (the Public Service
Commission enabling act).

In addition, amunicipal corporation or homerule city
currently may not render heat, power, or light to
customersoutsideitscorporatelimitsalready receiving
that service from another utility unless the serving
utility consentsinwriting. Under thebills, amunicipal
corporation or homerulecity could not render electric
delivery service for heat, power, or light to those
customerswithout the utility'swritten consent. Senate
Bill 941 also specifies that a home rule city could not
render retail eectric generation service to customers
who were outside the city's corporate limits and
received service from another supplier, unlessthe city
complied with certain provisionsoutlinedin SenateBill
937. Those provisions deal with ddlivery service to
retail customers of municipally owned utilities, and
woul d givethegoverning body of amunicipal ly-owned
utility the choice of allowing its retail customers to
choose an aternative dectric supplier, subject to the
implementation of rates, charges, terms, and conditions
described in the bill. The provisions also specify
conditions that would apply if a municipally-owned
utility elected to serve as an dectric supplier to retail

Page 13 of 15 Pages

(00-G2-8) €G2T pUe Ti/6 ‘0V6 ‘2E6 1|19 91RUSS



customers who receive ddivery service from a
regulated service provider.

SenateBills940 and 941 providethat "eectricddivery
service' would have the same meaning as "delivery
service' under Senate Bill 937, i.e., the provision of
dectrictransmission or distributiontoaretail customer.
"Electric generation service" also would be defined as
proposed in Senate Bill 937: the sale of eectric power
and related ancillary services, but not the provision of
aregulated service (i.e., transmission and distribution
servicessubject tothejurisdiction of the Public Service
Commission, provided by an electric utility).

FISCAL IMPLICATIONS:

AccordingtotheHouseFiscal Agency, SenateBill 937
would have long-term (over the next severa years)
fiscal impact on state revenues. Tax implications exist
for thesinglebusinesstax, incometax, sales/'usetaxes,
and property taxes. The long-term fiscal impact is
indeterminate at thistime. However, theimmediate 5
percent cut in residential rates (Detroit Edison and
Consumers Energy customers) will reduce sales tax
revenues by an estimated $5 million in fiscal year
2000-01, which would reduce school aid fund revenue
by $3 million, revenue sharing by $1.8 million, and
general fund/general purpose revenue by $0.2 million.
Thebill should not impose any new costson the Public
Service Commission and thus should not affect state
costs. (6-22-00)

ARGUMENTS:

For:

Michigan hasfallen behind 24 other states, including
most of the Midwestern industrial states, that have
already passed similar billsto provide customer choice
for electricity to lower utility ratesand to set new rules
in order to increase electric generating capacity.
Because the state has not moved forward on thisissue,
Michigan’ srates aretoo high when compared to other
statesin theregion (ratesin Michigan are as much as
10 percent higher than in Ohio, for example). Asa
result, the legislation will not only serve existing
customers by cutting rates, but will also help to attract
businesses to Michigan, thus improving the state's
economy. Many companiesmaketheir decisionsabout
where to locate based upon issues like the cost of
electricity, particularly thosecompani esthat tend touse
large volumes of electricity. Another important issue
for businessesisthereiability of electricity. Thus, the
provisions of the bills requiring expanded generation
capacity and improved transmission will not only help
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the average consumer, but will also help to encourage
businesses to move into the area.

Further, customers will have more choices and be
better protected under the new act. Not only will the
new act prohibit slamming and cramming and penalize
such behaviors, but it also contains protection against
shut-offs for seniors and low-income customers and
reguires worker transition programs for workers who
could lose their jobs as the electric market becomes
morecompetitive. Inaddition, theact requiresthePSC
to set standards for the electricity suppliers to educate
and inform customers about the availability of choice
in the eectricity market, sothat thecustomersare able
to make informed decisions. The legidation also
requires electric suppliers to disclose environmental
information, such as emissions and the types of fuels
used to create the energy. Thiswill allow customers,
if they are so inclined, to weigh environmental
concerns when choosing electricity providers.

Against:

The bills leave a great deal of the decision making to
the PSC and, thus, are dependent upon the how well or
how poorly the members of the commission use that
authority. Asaresult, some have argued that, instead
of allowing thecommission to continueto beappointed
by the governor, the members of the commission
should be elected by the public. It isargued that such
a change would help ensure that the members of the
commission were responsive to the voters of the state,
rather than to the governor.

Another flaw in thelegidation isthat the protection for
woul d-be competitive energy providersisinsufficient.
Given the existing monopoly position held by the
incumbent regulated utilities, it has been argued that
some of the incentives would have the effect of
discouraging, rather than encouraging, competition. In
particular, the requirement of afive percent ratecut is
not only aclear interferencewith market forces, it begs
the question - why not a ten percent rate cut? Or 20
percent? Of what value, other than political, is an
arbitrary rate cut? Opponents point out that by
requiring alowered rate, the bill could limit theability
of somecompetitorstoenter themarketplace. First, the
lowered rate could give customers less incentive to
shop around and switch providers. Second, if new
competitors can be assumed to have smaller profit
margins, then the artificially lowered rate could force
them to offer lower (possibly unprofitable or only
marginaly profitable) ratesin order toenticecustomers
to switch, weakening those competitors from day one.
Even if the new competitors aren't forced to offer
significantly lower rates to gain market share, the
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likelihoodisthat theincumbent providerswill dobetter
on the lower profit allowed under the artificially set
ratesthan the new woul d-be competitors. Further, the
cut does not actually help consumers either, becauseit
has the effect of displacing scheduled rate cuts (some
of which would have exceeded the 5 percent rate cut
mandated by the legid ation) that had been ordered by
the PSC to counter higher than expected earnings by
the existing monopoly utilities.

In addition, the market power test that isintended to
use securitization as a carrot to encourage the
incumbent utilities to alow competitors into the
market, would no longer fairly judge how much of the
particular market isserved by theutility. By removing
larger demand customers from the market power test,
the test is weakened so severely that the regulated
utilitieswill likely meet thetest easily, without having
to allow competitors into the market. Unfortunately,
thiscould lead to problems similar to those being seen
inCalifornia selectricity market and tothoseplaguing
with Michigan’ slocal telephonemarket. In both cases,
many observers suggest that deregulation occurred
without theexistenceof significant competition andled
toincreased pricesfor consumers. Asaresult, unless
thereis healthy competition in the eectricity market,
consumers could face unreasonably high rates during
periods of unusually high demand. Thus, the market
power test should be amended to require that all
customers beincluded when measuring how much of a
particular market isbeing served by aparticul ar utility.

Ancther problem stems from the bill’s language
regarding aggregation. Although the bill generally
states that aggregation may be used to purchase
electricity, it only specifically indicates that schools,
universities, and local units of government must have
the written consent of each customer and that those
customers who do not chose to participate in the
aggregatemay maketheir own decisionswith regardto
choosing an eectricity supplier. It isunclear whether
this means that only schools, universities and local
unitsof government may act asaggregators, or whether
only they are required to obtain the written consent of
consumers.

Ancther issue, closdly related to aggregation, is
whether or not aggregators will be required to pay
franchisefeesin order to aggregate customerswithin a
local unit of government. If local units of government
are allowed to charge other would-be aggregators for
accessto customerswithin that local unit, local unitsof
government would have a clear and unfair advantage
over other aggregators. In the samevein, some argue
that sincethelegidation prohibitsalternativee ectricity

Analysis available @ http://www.michiganlegidature.org

providers from building distribution systems, those
providers should not be required to pay franchise fees
tolocal unitssimply for theuseof existing distributions
systems, especially when those providers will aready
have to pay the owners of the distribution systems for
their use. Whileitisclear that local unitsshould have
authority to chargefranchisefeesfor the placement of
power lines, it seems lessfair to allow them to charge
for the use of existing lines. These provisions should
be clarified by the legidature, before they have to be
clarified by the courts.

Analyst: W. Flory

mThis analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not congtitute an
official statement of legidative intent.

Page 15 of 15 Pages

(00-G2-8) €G2T pUe Ti/6 ‘0V6 ‘2E6 1|19 91RUSS



