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THE APPARENT PROBLEM:

Asmost peopleareaware, thereisapossibility of some
computer failurewhen the calendar changestotheyear
2000. Sometimes called the "Millennium Bug" or the
"Y2K problem”, this situation is associated with the
fact that many computers record the year with two,
rather thanwith four, digits. Thus, thesecomputersand
many electronic products indicate the current year as
"99". As a result, when the new year arrives, this
equipment might interpret the year "00" as 1900,
instead of 2000. Thus, many people are concerned that
some computers and computer-dependent systems
might malfunction or become incapacitated. This
could affect modern equipment from the minor (VCR
programming) tothecosmic (theold Cold War haotlines
between the United States and the former Soviet
Union), and just about everything in between. People
are concerned about the functioning of public utilities,
banks, telecommunications, alarm systems, large
government payment systems, police and other public
safety services, heatingand air conditioning, e evators,
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drug manufacturing, hospital operations and medical
equipment, and a wide variety of business and
manufacturing operations. (On the other hand, while
accepting that the problem isreal, some skeptics have
suggested the main problems associated with Y 2K
could be caused by alarmism and overreaction.)

Many public and private entities have made, and
continue to make, consderable efforts and
expenditures to bring their computer systems into
"Y 2K compliance", in order to minimize the potential
disruptions to governmental operations, commerce,
industry, and the public. According to the State
Legisatures magazine (June 1999), fixing dState
computer systems nationwide could cost in the
neighborhood of $3.5 hillion; countieswill spend $1.7
billion; and cities' costs may exceed $300 million.
AccordingtotheMichigan Department of Management
and Budget, $55.6 million was appropriated several
years ago to bring state departmentsinto Y 2K
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compliance and, of that amount, approximately $31
million hasbeen spent todate. In addition, it isreported
that American businessesal ready have spent almost $1
trillion for Y2K compliance (Detroit News, 6-11-99).

Althoughit appearsthat considerableprogresshasbeen
made toward ensuring that computers remain
functional, the possibility of failure remains.
Consequently, many people are concerned about the
potential for litigation against governmental agencies,
financial ingtitutions, businesses, and individuals. In
fact, thefirst Y2K lawsuit wasfiled by a produce store
in Michigan two years ago, when cash registers could
not recognize credit cards with '00 expiration dates
(Detroit News, 10-5-99). Reportedly, more than 80
companies already have been sued for Y 2K problems,
and the cost of Y2K-related litigation has been
estimated at more than $1.5 trillion (Detroit News,
6-11-99).

In order to avert the expected litigation, and itsimpact
on the economy, the legal system, and commerce, |ast
July President Clinton signed into law the"Y 2K Act"
(P.L. 106-37). This legidation contains various
provisions that govern Y2K lawsuits and limit
defendants’ liability for Y2K failures. (A brief
overview of the act is presented in BACKGROUND
INFORMATION, below.) Although thisact supersedes
inconsistent state laws, it also allows state laws that
provide stricter limits on damages and liabilities. The
Y 2K act alsoprovidesthat it doesnot alter or diminish
the ahility of a state to defend itself against any claim
on the basis of sovereign immunity. Thus, it has been
suggested that Michigan also should enact legidation
to limit the liability of defendants, including
governmental agencies, in Y 2K litigation.

THE CONTENT OF THE BILLS:

House Bill 4424 would amend the Revised Judicature
Act to limit the liability of a person for damages
relating to a computer date failure. The bill would
apply to actions against a person who had made a
substantial, good faith effort toimplement a"year 2000
readiness plan”.

House Bills 4469 and 4588 would amend the
governmental immunity law to limit the liability of
municipal corporationsand political subdivisions, and
their employees, officers, members, and volunteers, for
damagesresulting from acomputer datefailure. House
Bill 4588 aso would include immunity for
governmental agencieswith respect totheownershipor
operation of a hospital or county medical facility.
House Bill 4587 would create a new act to prohibit
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political subdivisions from collecting fees or fines on
billing errors caused by acomputer datefailure. House
Bills4469, 4587 and 4588 aretie-barred to each other.

House Bill 4737 would amend the Revised Judicature
Act to limit the liability of a financial institution for
damages relating to a computer date failure. The bill
would apply to actions against a financial institution
that had made a good faith effort to implement a year
2000 readiness plan. The bill aso would limit the
ability of a person to foreclose on a residential
mortgage due to an inaccurate or late payment caused
by a computer date failure.

All of the billswould define " computer datefailure” as
a malfunction, including the malfunction of an
electronic or mechanical device or the inability of a
computer, computer network, computer program,
embedded chip, computer system, or computer software
to store, process, receive, or transmit data accurately,
that was caused directly or indirectly by the failure of
a computer, computer network, computer program,
embedded chip, a computer system, or computer
software accurately or properly torecognize, calculate,
display, sort, or otherwise process dates or timesin the
years 1999 and 2000, and beyond.

All of the bills would be repealed on January 1, 2003.

Under House Bill 4424, a person would not beliableto
a claimant for damages or other relief relating to a
computer date failure unless one or more of the
following were met:

-- The person had extended awarranty tothe claimant.

-- The clamant was the beneficiary of a trust
administered by the person.

-- The claimant was in privity of contract with the
person. ("Privity of contract” refersto the
relationship that exists between two or more
contracting parties.)

("Claimant" would mean a person seeking to recover
damagesresulting directly or indirectly froman alleged
computer datefailurein acivil action. "Person" would
mean an individual, corporation, partnership,
association, limited liability company, trust, or other
legal entity, except afinancia institution.)

A person would not beliabletoaclaimant for damages
or other relief for a delay or interruption in the
performance of an agreement by the person, including
the delivery of goods or services by the person, that
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was the result of or connected with one or both of the
following:

-- The person’s computer date failure, to the extent the
computer date failure was caused by or attributable to
the acts or omissions of athird party.

-- A third party’'s computer date failure.

An employee, officer, director, shareholder, limited
partner, member, or manager of a person, if acting in
that capacity, would not be liable to a claimant for
damages or other relief relating to a computer date
failure.

The liahility of a person who experienced a computer
date failure would be limited to a claimant’s actual
damages. ("Actual damages' would mean direct
economic losses proximately caused by a computer
date failure. Actual damages could include fees,
interest, or penalties charged to a claimant by athird
party if the fees, interest, or penalties resulted from a
computer date failure attributable to the defendant.
Actual damages would not include other indirect,
special, or incidental damages, or exemplary or
noneconomic damages.)

The hill would not apply to an action to recover
damages for awrongful death or an injury to a person
resulting from a computer datefailure. Otherwise, the
bill would govern every action against a person or an
employee, officer, director, shareholder, limited
partner, member, or manager of a person to recover
damagesresultingdirectly or indirectly froman alleged
computer date failure if the person had made a
substantial, good faith effort to make and implement a
year 2000 readiness plan. ("Y ear 2000 readinessplan”
would mean a plan under which a person took action
that was reasonably calculated to avoid material
disruption of its operations as a result of a computer
datefailureof acomputer, computer network, computer
program, computer software, embedded chip, or
computer system under the person’s control.) In
determining asubstantial, good faith effort of a person
regulated by a state or the federal government,
compliance with the requirements of the person’s
primary state or federal regulator to address readiness
for computer date failures would be prima facie
evidence of asubstantial, good faith effort to make and
implement a year 2000 readiness plan. (Prima facie
evidence is evidence that is sufficient to establish a
given fact unlessit is rebutted.)
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The bill would apply to al legal and equitable actions
relating to a computer date failure that had not been
fully and finally adjudicated as of the hill's effective
date.

The bill specifiesthat it would not create a new cause
of action or remedy for computer date failure.

Immunity of Municipal Corporation or Pdlitical
Subdivision. House Bill 4469 would apply to
municipal corporations(cities, villages, townships, and
charter townships). House Bill 4588 would apply to
palitical subdivisionsother than municipal corporations
(counties, county road commi ssions, townshi ps, charter
townships, school districts, community college
digricts, port digtricts, metropolitan districts,
transportation authorities, and agencies, departments,
courts, boards, and councils of political subdivisions).

Under the bills, a municipal corporation or political
subdivision engaged in the exercise or discharge of a
governmental function would beimmunefromliability
in an action to recover damages resulting directly or
indirectly from a computer date failure, including an
action based on an alleged failure to detect, disclose,
prevent, report on, or remediate a computer date
failure, or an action based on Section 2, 3, 5, 6, or 7 of
the governmental immunity law. (Sections 2 and 3
pertain to actions for defective highways. Sections 5
and 6 govern actions for the negligent operation of a
government-owned vehicle and the dangerous or
defective condition of a public building, respectively.
Section 7 providesimmunity for governmental agencies
that are engaged in the exercise or discharge of a
governmental  function, and for governmental
empl oyees, officers, and board memberswhoareacting
on behalf of a governmental agency.)

Employee Immunity. Without regard to the
discretionary or ministerial nature of the conduct in
question, each officer and employee of a municipal
corporation or palitical subdivision, each volunteer
acting on behalf of amunicipal corporation or political
subdivision, and each member of a board, council,
commission, or statutorily created task force of a
municipal corporation or political subdivision, would
be immune from liability in an action to recover
damages resulting directly or indirectly from a
computer datefailure, including an action based on an
alleged failureto detect, disclose, prevent, report on, or
remediate a computer date failure, or an action based
on Section 2, 3, 5, 6, or 7, if al of the following were
met:
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-- The damage was caused by the officer, employee, or
member whilein the course of employment or service
or by the volunteer while acting on behalf of the
municipal corporation or palitical subdivision.

-- Theindividual was acting or reasonably believed he
or she was acting within the scope of his or
her authority.

-- The municipal corporation or political subdivision
was engaged in the exercise or discharge of a
governmental function.

-- The individual’s conduct did not amount to gross
negligence that was the proximate cause of the injury
or damage. ("Gross negligence" would mean conduct
S0 reckless as to demonstrate a substantial lack of
concern for whether an injury or substantial damage
resulted.)

Immunity for Hospitalsand County Medical Facilities.
Under House Bill 4588, agovernmental agency would
be immune from liability in an action to recover
damages with respect to the ownership or operation of
ahospital or county medical facility resulting directly
or indirectly from acomputer datefailure, includingan
action based on an aleged failure to detect, disclose,
prevent, report on, or remediate a computer date
failure, or an action based on another section of the
governmental immunity law. (The law defines
"governmental agency"” as the sate, political
subdivisions, and municipal corporations.)

Without regard tothedi scretionary or ministerial nature
of the conduct in question, each governmental agency
officer and employee, each volunteer acting on behalf
of a governmental agency, and each member of a
governmental agency board, council, commission, or
statutorily created task force would be immune from
liability in an action to recover damageswith respect to
the ownership or operation of a hospital or county
medical facility resulting directly or indirectly from a
computer date failure, under the same conditions that
would apply to officers and employees of a municipal
corporation or palitical subdivision.

Other Provisons. The bills specify that their
provisions could not be construed as modifying or
restricting the immunity of a governmental agency
otherwise provided in the law, and would not limit
ether of the following:

-- Theauthority of amunicipal corporation or political
subdivision to enter into an agreement that
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waived or limited its proposed immunity and that
contained provisions the municipal corporation or
political subdivision found appropriate on theissue of
itsliability and/or damages for computer datefailure.

-- Theauthority of agovernmental agency to enter into
an agreement that waived or limited its proposed
immunity concerning a hospital or county medical
facility, andthat contained provisionsthegovernmental
agency found appropriate on the issue of its liability
and/or damages for computer date failure.

The bills would not apply to an action to recover
damages for a wrongful death or injury to a person
resulting from a computer date failure.

House Bill 4588 specifies that, for purposes of its
provisions, the terms "politica subdivison" and
"governmental agency” would include a municipal
health facilities corporation.

House Bill 4587 would prohibit apolitical subdivision
from assessing, chargingto, or collecting fromaperson
interest, penalties, fines, or other fees or finance
charges on the amount of an error, if a computer date
failure, including afailureto detect, disclose, prevent,
report on, or remediateacomputer datefailure, directly
or indirectly resulted in abilling error by the political
subdivision for goods or services, including utility
service, provided to a person, or an error in the
determination or assessment of afee or tax payable by
a person to the palitical subdivision.

"Political subdivison"” would mean a municipal
corporation, county, county road commission,
township, charter township, school district, community
college district, port district, metropolitan district, or
transportation authority, or a combination of those
when actingjointly; adistrict or authority authorized by
law or formed by one or more political subdivisions; or
an agency, department, court, board, or council of a
political subdivision.

House Bill 4737 would apply to financial ingtitutions.
The bill would define "financial ingtitution” as an
insured depository institution as defined in federal law
(12 USC 1813(c)(2)), a credit union, an affiliate of a
credit union or insured depository institution, or a
servicer.

A financia ingtitution and its empl oyees, officers, and
directorswould not be liableto aperson not in privity
of contract with thefinancial institution for damagesor
other relief relating to a computer date failure. The
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liability of a financial institution that experienced a
computer date failure would be limited to actual
damages. ("Actual damages' would mean direct
economic losses proximately caused by a computer
date failure. Actual damages could include fees,
interest, or penalties charged to a person in privity of
contract with a financial ingtitution, either by a third
party if the fees, interest, or penalties resulted from a
computer date failure attributable to the financial
ingtitution, or by the financia institution. Actual
damages would not include other indirect, special, or
incidental damages, or exemplary or noneconomic
damages. Actual damageswould belimited by awritten
contract between the parties unless one of the parties
was an individual or the contract was valued at less
than $100,000.)

The bill would not apply to an action to recover
damages for a wrongful death or injury to a person
resulting from a computer date failure. Otherwise, the
bill would govern every action againgt a financial
ingtitution or an employee, officer, or director of a
financial ingtitution to recover damages resulting
directly or indirectly from an alleged computer failure,
if thefinancia institution had made agood faith effort
to make and implement a year 2000 readiness plan. A
financial ingtitution that had substantially complied
with the requirements of its primary state or federal
regulator to address readiness for computer date
failures would be presumed to have made a good faith
effort to make and implement a year 200 readiness
plan. ("Year 2000 readiness plan" would mean a plan
under which afinancial ingtitution took action that was
reasonably cal cul ated toavoid material disruption of its
operations as a result of a computer date failure of a
computer, computer network, computer program,
computer software, embedded chip, or computer system
under the financial institution’s control.)

Thehill would require acourt to reduce the amount of
damages recoverablein an action subject to the bill in
proportion to the amount of a contributing act or
omission that was attributable to athird party engaged
by afinancial institution to makeand implement all or
part of itsyear 2000 readinessplan andin proportion to
the amount of responsibility of the person seeking
damages under the hill.

Residential Mortgages. A person that transacted
business on matters directly or indirectly affecting
residential mortgages could not cause or permit a
foreclosure on a residential mortgage against an
individual if the basis for the foreclosure were an
inaccurate or late payment on the mortgage that was
caused by a computer date failure. Within seven
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business days after an individual learned of the
computer date failurethat caused hisor her inaccurate
or |ate payment, theindividual would havetonotify his
or her mortgage servicer of the computer date failure,
and givethe servicer available documentation relating
toit.

These provisons would not apply unless the
seven-business-day notice were strictly complied with
and the notice were given before March 15, 2000.
These provisions also would not apply to a residential
mortgage payment upon which default occurred, or
with respect to which imminent default was
foreseeable, before December 15, 1999.

Thehill statesthat it would delay, but not prohibit, the
enforcement of financia obligations, and would not
otherwise effect or extinguish obligations under a
residential mortgage. If an individua’s mortgage
payment werenot madeand themortgage'sservicer did
not grant an expressy written time extension for the
payment, a prohibited act to foreclose the mortgage
could beinitiated or resumed, but not before January
29, 2000, or 28 days after the servicer requested the
notice required by the bill, whichever was |ater.

Other Provisions. Thehill would applytoall legal and
equitableactionsrel atingtoacomputer datefailurethat
had not been fully and finally adjudicated as of the
bill's effective date.

The bill specifiesthat it would not create a new cause
of action or remedy for computer date failure.

An action subject to the bill would be barred if not
commenced before January 1, 2001.

BACKGROUND INFORMATION:

The federal Y2K Act applies to any Y2K action
brought after January 1, 1999, for Y2K failure
occurring before January 1, 2003, or for a potential
Y 2K failure that could occur or has allegedly caused
harm or injury before January 1, 2003. The act states
that it does not create a new cause of action, and
nothinginitexpandsany liability otherwiseimposed or
limitsany defense otherwise available under federal or
statelaw. Theact doesnot apply toaclaim for personal
injury or wrongful death.

The act defines "Y2K action" as a civil action
commenced in any federal or state court in which the
plaintiff's alleged harm or injury arises from or is
related toan actual or potential Y 2K failure, or aclaim
or defense arises from or isrelated to an actual or
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potential Y2K failure. The term also includes a civil
action commenced in any federal or state court by a
government entity (an agency, instrumentality, or other
entity of federal, state, or local government) when
actinginacommercial or contracting capacity, but does
not include an action brought by a government entity
acting in a regulatory, supervisory, or enforcement

capacity.

According to the Y2K Act, its purposes are "(1) to
establish uniform legal standards that give all
busi nessesand usersof technol ogy productsreasonable
incentives to solve year 2000 computer date-change
problems before they develop; (2) to encourage
continued remediation and testing effortsto solve such
problemsby providers, suppliers, customers, and other
contracting parties; (3) toencourageprivateand public
parties alike to resolve disputes relating to year 2000
computer date-change problems by alternative dispute
mechanisms . . . ; and (4) to lessen the burdens on
interstate commerce by discouraging insubstantial
lawsuitswhilepreserving theability of individualsand
businesses that have suffered real injury to obtain
completerelief".

To accomplish these purposes, the act limits punitive
damagesin Y 2K actions; providesthat defendants are
liable only for the portion of a judgment that
corresponds to their proportionate responsibility;
reguiresplaintiffsto giveprelitigation noticeand allow
defendants to take remedial action or engage in
aternative dispute resolution; creates a duty to
mitigate; limitsdamagesin Y 2K actionsfor breach or
repudiation of contract; limitstherecovery of economic
losses in tort actions; limits Y2K class actions; and
provides for the suspension of penalties for certain
Y 2K failures by small business concerns. The act also
prohibits foreclosure on a residential mortgage as a
result of an actual Y2K failure that results in an
inability to process a mortgage payment accurately or
on time.

FISCAL IMPLICATIONS:

According to the House Fiscal Agency, the bills have
no fiscal implications. (12-29-99)

ARGUMENTS:

For:

The bill will help to prevent frivolous litigation based
upon computer date failures.  Businesses and
individuals who have complied with state and federal
requirements should be protected from lawsuits,

Analysis available @ http://www.michiganlegidature.org

particul arly wherethe problemsweretheresponsibility
of athird party or where the defendant did not have a
fiduciary relationship with the would-be claimant.

While the bill doesn’t grant absolute immunity from
lawsuits it does provide protection for those who met
federal and state requirements. Even so, aperson who
makes a warranty, is in privity of contract, or
administersatrust, could still beliablefor damagesto
someonedirectly affected by that person’ sactions. The
bill also would limit the types of damages for which a
defendant could be held liable,

Against:

Although the bill will serve to protect businesses and
other entities from ending up as defendants in Y 2K
lawsuits, it also will prevent those businesses from
being plaintiffs. While it could be argued that most
peoplearemore concerned about being sued that being
ableto sue, that only lasts until they have been harmed
by someone else’ sactions. It islikely that a number of
people who now support this legidation will change
their minds after December 31st when they find out
that the shoe is on the other foot.

Aswith all grants of immunity from liability, the hill
runs the risk that its protections could lead some to
refrain from continuing to expend money in an effort to
correct potential problemsbeforethey arise. Itisoften
thethreat of lawsuitsthat encourages businessesto act
to protect their customers when the costs of doing so
might otherwisego against thebusinesses' bottom line.
By diminating this threat, the bill could lead to an
increased number of “Y 2K” problems.

Another potential problem with the legidation stems
from itsdefinition, or lack thereof, of what would bea
substantial, good faith effort toimplement ayear 2000
readiness plan. Although the bill specifies that
compliance with the requirements of state or federal
regulators would be sufficient evidence of such an
effort, thebill does not takeinto account that not every
regulatory agency has established reguirements to
address computer datefailures. Therefore, itislikely
that in a number of situations, the meaning of the
phrase* substantial, good faith compliance’ would have
to be determined in court.

Analyst: W. Flory

mThis analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not congtitute an
official statement of legidative intent..
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