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THE APPARENT PROBLEM:

Under current law, freestanding abortion clinics are
regul ated as freestanding surgical outpatient facilities
(FSOF), but physician, dentist, podiatrist, or other
private practice offices that offer one or more surgical
procedures do not haveto belicensed as an FSOF, nor
do outpatient surgical facilities that are owned or
operated as part of ahospital. According to statistics
compiled by the Department of Community Health,
two-thirdsof thealmost 30,000 abortionsperformedin
Michigan in 1997 were performed in physician offices.
Legidation has been proposed to require physician
offices to adhere to the same regulations that other
clinics performing surgical procedures must follow if
fifty percent or more of the patients served each year
undergo an abortion.

An additional issue concerning freestanding surgical
outpatient clinics is in regards to a number of
departmental rulesthat wereruled unconstitutional by
afederal district courtin 1984 [Birth Control Centers,
Inc. v. Reizen, 743 F.2d 352 (1984)]. The rules
coveredtopicsranging fromtheinterior construction of
the facilities, to access to ambulances and hospital
emergency rooms and presence of a physician on-site
through the postoperative period of apatient’ sstay. It
has been noted that since the time of the court’s
decison, thelegal climateconcerning abortion facilities
haschanged, and sohastheprevailinglaw. 1t hasbeen
proposed to require the Department of Consumer and
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Second Analysis (1-13-00)

Industry Servicesto republish the stricken ruleswithin
the guidelines of current case law.

In a separate but related matter, concerns have arisen
over the information that physicians who perform
abortions are required to report to the Department of
Community Health. Currently, though physiciansare
required to report immediate complications from the
abortion procedures, the term “complications’ is not
defined in the code. In an effort to clarify the types of
abortion-related complicationsthat should bereported,
it hasbeen recommended that the codebemorespecific
and that thisinformation besummarized in aggregate
formandindudedinthedepartment’ sannual statistical
report on abortion.

THE CONTENT OF THE BILLS:

Currently, the private practi ce offices of certain health
professionals are exempt from the definition of, and
thereforerequirementsreating to, freestanding surgical
outpatient facilities. In addition, the Department of
Consumer and Industry Services is required to
promul gatedepartmental rulestodifferentiatebetween
a freestanding surgical outpatient facility and the
private office of a practicing physician, dentist,
podiatrist, or other private practice office. House Bill
4599 would amend the Public Health Code (MCL
333.20115and 333.22224) torequirethedepartment to
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specifyintherulespreviously mentioned that afacility,
which would include the private practice office of a
physician, dentist, podiatrist, or other health
professional, would be required to be licensed as a
freestanding surgical outpatient facility if 50 percent or
more of the patients served in a year underwent an
abortion at the facility. “Abortion” is defined in the
code (MCL 333.17015). [Note: Thebill would leave
in place a provision that exempts the office of a
physician, dentist, podiatrist, or other private practice
office, aswell asasurgical outpatient facility owned by
and operated as part of a hospital, from the definition
of a“freestanding surgical outpatient facility”, MCL
333.20104(5).]

The bill would also require the Department of
Consumer and Industry Services to republish several
departmental rulespertaining to freestanding surgical
outpatient facilities that had been declared
uncongtitutional by apreviousfederal court of appeals
decision [Birth Control Centers, Inc. v. Reizen, 743
F.2d 352 (1984)]. Inthat decision, the court ruled that
certain provisions of the departmental rules were
uncongtitutional because they violated or interfered
withawoman’ sright to an abortion, or werenot rel ated
to alegitimate state interest. Under the bill, the new,
republished rules would have to conform to the most
recent United States Supreme Court decisions
regarding stateregul ation of abortions. Thedepartment
would also have discretion to modify or waive
individual rules regarding construction or equipment
standards for those facilities which are already in
existence and operation on the bill’ s effective date as
long asthe health and safety of patientsand employees
are adequately preserved.

House Bill 4600. Currently, the Public Health Code
requires physicians who perform abortions to report
certain information to the Department of Community
Health (DCH) within seven days of the procedure. The
bill would amend the code (MCL 333.2835) to require
physicians, in addition to current reporting
requirements, to include information on the method
used beforethe abortion to confirm the pregnancy, and
the method and source of payment for the abortion.

The code aso requires physicians to provide
information in the report pertaining to immediate
complicationsof theabortion procedure; thisprovision
would be rewritten to specify that the information in
the report would have to include a physica
complication or death that resulted from the abortion
and that was observed by the physician or reported to
the physician or to his or her agent before the report
wastransmitted to the director of the DCH. “Physical
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complication” would be defined as “a physical
condition occurring during or after an abortion that,
under generally accepted standards of medical practice,
requires medical attention”, and would include
complicationsinvolvinginfection, hemorrhage, cervical
laceration, or perforation of the uterus.

Thecodeal socurrentlyrequirestheDCHtosummarize
theaggregateinformation gatheredfromtheindividual
abortion procedures into an annual statistical report.
Thebill would specify that the department would have
to include a summary of the following aggregate
information in thereport: 1) the period of gestation in
4-week intervals from 5 weeks through 28 weeks; 2)
abortionsperformed on women aged 17 and under; and
3) physical complications reported under the hill.

House Bill 4601. The bill would amend the Public
Health Code (M CL 333.2837) toadd arequirement that
physicians be required to file awritten report with the
Department of Community Health when a patient
suffers a physical complication or death that was a
primary, secondary, or tertiary result of an abortion.
Aggregate data from the reports on complications
would have to be summarized and included in the
department’s annual statistical report on abortion.
Individual reports, along with any copies, on
complications that were submitted would have to be
retained for five years by the department and then be
destroyed. Further, the department would have to
develop and distribute a standardized form for the
report required under the bill. The form could not
include the patient’s name or address or any other
information that could reasonably be expected to
identify the patient. Finally, the standardized form
would haveto specify thetime period within which the
report would have to be transmitted (currently, within
seven days from the date of the procedure).

HouseBills 4600 and 4601 aretie-barred to each other.

FISCAL IMPLICATIONS:

According to the House Fiscal Agency, House Bill
4599, with its requirement that physician practices
meeting certain criteria be licensed as freestanding
surgical outpatient facilities, would resultinanincrease
in state revenue given that affected facilities would be
subject to a$238 annual licensing fee. In addition, the
state would incur additional costs related to the
licensing of these facilities and to the rules
promulgation process. The increase in revenue and
costs to the state would depend on the number of
facilities affected by the bill.
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The agency reports that since House Bill 4600 would
extend current law that requires physicians to report
certain information to the Department of Community
Health by adding new information to the list of what
must bereported, thebill isexpected tohavenoimpact
on state costs.

Similarly, the agency reports that the reporting
provision in House Bill 4601 also would have no
impact on state costs since it is simply adding new
information to current reporting requirements already
administered by thestate. However, theagency reports
that the Department of Community Health may
experience an incremental increasein costsrelated to
theanalysisof thenew information required by thebill.
(1-12-00)

ARGUMENTS:

For:

Nearly 30,000 abortions a year are performed in
Michigan. In fact, abortion isthenumber onesurgical
procedure performed on women of childbearing age.
Of theseabortions, morethan two-thirdsareperformed
in offices that are not regulated as outpatient surgical
facilities. Some are performed in traditional doctors
offices, where other businesses arelocated in facilities
that some report resemble a warehouse more than a
medical clinic. Thesefacilitiesareneither regul ated by
the state nor are they inspected. Yet, in anecdotal
testimony, women who havehad proceduresperformed
at these facilities, who have worked at these facilities,
or whohavevisited thesefacilitieshavereported seeing
such things as dried blood on the floor, less than
sanitary conditions, cockroaches on the ceiling of the
procedure room, cobwebs in corners, and
unprofessional or unconcerned staff. Some of these
offices are reported not to have basic first aid or
emergency equipment, such as crash carts or oxygen
tanks, available on site. Apparently, it is not
uncommon for the doctor performing the abortions to
leave the premises before al the patientsare out of the
recovery area. Reportedly, at |east onedoctor currently
performing abortions is under indictment by the
attorney general. Though emergencies do not happen
very often, facilities should be prepared nonetheless,
because even early-stage abortions carry a risk of
bleeding, damage to the cervix, and infections. Late
term abortions carry the possibility of more serious
complications, including death. In fact, the 1997
statistics released by the Department of Community
Health record onedeath in Michigan from an abortion.
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This lack of regulation has left many patients
wondering whoto turn to for help and who will watch
out for them. House Bill 4599 would address these
concernsby requiring physician practicesin which 50
percent or more of the patients served each year
undergo an abortion beregulated in the same way that
other outpatient surgical facilities are. By including
these physician practices as freestanding surgical
outpatient facilities (FSOF), the practices would have
to abide by the same reporting standards and annual
inspections, as well as emergency equipment and
procedures, required of clinics. In this way, those
practicesthat are offering substandard and unsafe care
can be weeded out. Proponents of the bill see it as
neither pro-life nor pro-choice, but being about a
woman’ shealth and safety. Sinceabortionisamedical
procedure protected by the Constitution, lawsshould be
adopted to ensure that it is performed in the safest
manner, and in the safest environment, possible.
Response:

The legidation would both require the Department of
Consumer and Industry Servicesto promulgaterulesto
differentiate between physician offices and
freestanding surgical outpatient facilities (FSOF), and
requirethat aphysician practicethat annually performs
abortions for more than 50 percent of his or her
patientsbelicensed asan FSOF. Apparently, theintent
of the legidation is to catch those practices or clinics
performing large numbers of abortionsthat have sofar
eluded licensure and tighter regulations. However, by
leaving current provisions in statute that exempt
physician practices from the definition of an FSOF, it
would appear that House Bill 4599 would create a
conflict that could subject the department to a lawsuit
if the department were to attempt to license such a
practice. Further, physicians do not currently report
statistics to the department as to how many of their
patients receive a particular procedure, creating
additional implementation problems.

Against:

Under the Public Health Code, facilities must get
certificate of need (CON) approval before offering
certain medical services, buying certain types of
equipment, or making certain types of improvements;
the requirements are meant to keep health care
affordable by eliminating unnecessary duplication of
services (which can increase costs). Some peoplehave
expressed concernthat if aphysician’ sprivate practice
had to belicensed asafreestanding surgical outpatient
facility (FSOF), the office would have to go through
the certificate of need (CON) process. Such a
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requirement could increase costs significantly enough
to drive some physicians out of business and deprive
many women of a constitutionally-protected medical
service.

Response:

House Bill 4599 as enrolled clearly states that a
physician practicerequired under thebill tobelicensed
as a FSOF would not have to obtain a certificate of
need.

Against:

House Bill 4599 would not allow abortion procedures
to be counted towards the minimum annual number of
surgical proceduresthat must bedonein order toobtain
a certificate of need for a freestanding surgical
outpatient facility that wished to initiate, replace, or
expand acovered clinical serviceconsisting of surgical
Services.

Response:

Reportedly, few, if any, abortion procedures are
currently included in a facility’s count of surgical
procedures performed in a year. Therefore, this
provision would have little, if any, impact on current
CON procedures.

Against:

House Bill 4599 is not needed. About 1.5 million
abortionsareperformed intheU.S. each year, with just
under 30,000 being done in Michigan. According to
the Kaiser Foundation, 0.3 deaths occur per 100,000
abortions, with major complications occurring in less
than one percent. The 1997 statistical report issued by
the Department of Community Health showed just 32
complications out of 29,528 abortions (less than .10
percent) and that maternal death from abortions
occurred less frequently than from pregnancies (less
than 1 in 100,000 vs. 8 out of 100,000). Even a 1987
report by then Surgeon General C. Everett Koop, M.D.,
as summarized in written testimony by Planned
Parenthood, concluded that abortion did not pose a
physical risk to the pregnant woman, nor did it pose
medical disadvantages such as a greater risk of
infertility, miscarriage, low birth weight in subsequent
pregnancies, or other reproductive problems. In short,
the data supports that abortion is a safe medical
procedure, and that Michigan has an excellent safety
record.

Astotheanecdotal testimony cited above, even though
someof thefacilitiesor physician practicesperforming
abortionsarenot licensed asFSOFs, thephysiciansare
till licensed by the state, and therefore, if reported to
the Office of Health Services--thelicensing division of
the Department of Consumer and Industry Services--
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they are subject to license sanctions and license
revocation for not following standard medical
protocols. Lastly, if theimpetusof thebill isto protect
consumers from surgical procedures performed in
facilities not licensed as FSOFs, then why doesn’t the
bill attempt to address all the surgical procedures that
also carry risks of bleeding, infection, and death
performed by physi cianssuch ascosmetic surgery, oral
surgery, and foot surgery? Without applying thistype
of regulation across the board for comparable types of
procedures, opponents of the bill fed it isjust another
attempt to construct barriers for physicians providing
and women seeking a congtitutionally protected
medical procedure.

Against:

Treating physician practicesthat perform abortionsfor
more than 50 percent of their patients a year as
freestanding surgical outpatient facilities (FSOF)
would place many unnecessary requirements on those
practices. There simply isno need for these practices
to have backup generators, as current administrative
rules require, nor to have anesthesiologists since first
trimester proceduresgenerally donot requireanesthesia
of any kind, and second trimester procedures use
anesthetic protocols that can be administered by any
licensed physician. Still other provisionscontainedin
House Bill 4599, including therulesthat would haveto
berepublished, would place requirements on thewidth
of hallways, spacing between beds in recovery areas,
and so on, which would serve no purpose other than
placing an undue burden on physicians providing a
legal medical service.

Response:

The requirements of the Public Health Code and
departmental rulespertaining to FSOFsarein placeto
ensure the safety of surgical procedures by setting
standards for equipment, interior construction,
sterilization protocals, and proper staffing, among other
things. Many abortion clinicsin the state already are
licensed as FSOFs; therefore, the bill should not prove
overly burdensome on practices that would meet the
criteria of House Bill 4599. Besides, the bill would
give the Department of Consumer and Industry
Servi ces discretion towaive or modify individual rules
regarding construction or equipment standards for
currently existing practices as long as the health and
safety of the patients and employees are preserved.

Against:

House Bill 4599 requiresthe Department of Consumer
and Industry Services to republish departmental rules
that previousy were declared unconstitutional by a
federal district court because they placed an undue
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burden on awoman’s right to choose an abortion. In
Birth Control Centers, Inc. v Reizen, the court found
that anumber of the rules were so restrictivein nature
that they had asignificantimpact on awoman’ sright to
abortion, where other provisionsin the departmental
ruleswere struck down because they had norelation to
a legitimate state interest. According to information
supplied by the National Organization for Women,
similar provisions in legidation in other states have
al so been declared unconstitutional “becausetheyraise
the cost of providing abortion services to the point
where women no longer have access to this legal
medical procedure.” Thus, this provision would only
serve to decrease access to abortion services.
Response:

House Bill 4599 requiresthat any standards contained
in the republished rules be consistent with the most
recent U.S. Supreme Court decisions regarding state
regulation of abortion clinics. Itisunlikey, therefore,
that the rules would be verbatim to the rules that were
struck down by the Reizen decision. However,
according to some proponents of the hill, the legal
landscape haschanged since Reizen, meaningthat some
of the provisions that were ruled unconstitutional in
1984 may stand the constitutional test today based on
morerecent U.S. Supreme Court casessuch asPlanned
Parenthood v Casey.

According to a representative of the Department of
Consumer and Industry Services, itisunlikdy that the
ruleswould berepublishedin exactly the sameform as
before. Though it is undecided at this time how the
department would address the legidative intent of the
provision, or the wording of the revised rules, the
process most likely would include discussionswith the
Office of the Attorney General, abortion lawyers, and
other interested partiesto get input, aswell astaking a
close look at subsequent Supreme Court cases.

For:

House Bill 4600 includes a requirement that in its
annual statistical report, the Department of Community
Healthincludethe aggregate statisticsof thegestational
period of aborted fetuses in 4-week intervals from 5
weeks through 28 weeks, the number of minors who
got abortions, and the physical complicationsreported.
This information is aready collected by the
department; therefore, no undue burden should be
placed on thedepartment asthebill ismerely requiring
that datistics relating to these three topics be
summarized separately. Such information could be
helpful to many groups, as well as to the department.
For instance, the department awards grants to many
agencies and projects working to reduce teen
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pregnancy. Though the department already collects
dataon theages of women having abortions, it could be
helpful for these groups when assessing the
effectiveness of their programsto have quick accessto
the number of minors having abortions, as many of
these groups operate programsin middle schools and
high schools. Also, sincethereareanecdotal reportsof
abortion complicationsthat do not seemtoline up with
the statistically reported incidents, it would be hel pful
to have a separate summary of abortion complications
that could verify, or not, that abortions carry few risks
and are being performed safely in the state.

Against:

There is no medically necessary reason for doctors to
report on how awoman choseto pay for an abortion, as
House Bill 4600 would require. The method of
payment or the source of the payment hasnothing todo
with whether abortions are being performed safely in
thestate, and could not shed light on how tomakethem
safer. Therefore, to include such a provision sounds
more like doing research on abortions via state law,
rather than collecting data that could be used to
increase the safety of a procedure as the hill is
promoted as doing.

Analyst: S. Stutzky

mThis analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not congtitute an
official statement of legidative intent.
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