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THE APPARENT PROBLEM:

Theissueof prison inmate parole has been debated for
years, and hasbeen part of alarger ongoing debateover
anumber of issues, including the explosive growth of
prison bedsfor the past two decades, continued prison
overcrowding despitethiscostly growth in prison costs
to the taxpayers, the issue of so-called “truth in
sentencing,” and the always controversial issue of
paroled prisonerswho commit crimeswhile on parole.

Some peopl ebelievethat the current schedul e of parole
board interviews of prisoners sentenced to life
imprisonment (see BACKGROUND
INFORMATION) should be changed yet again. In
addition, many people believe that there has been a
flood of frivolous prisoner lawsuitsin recent years, and
that more legislation (see BACKGROUND
INFORMATION) isneeded to restrict prisoner access
tocourtsin order to reduce what some people seeasan
unacceptably large number of prisoner lawsuits in
court, including prisoner appeals of parole denials.

In his 1999 dtate of the state message, the governor
made abolishing prisoner parole appeals a priority.
Legidation hasbeen introduced to dothis, aswell asto
again changethe schedul eof parol eboardinterviewsof
prisoners sentenced to lifein prison.

THE CONTENT OF THE BILL:

Thehill would amend the corrections code, Public Act
232 of 1953, to diminate the ability of prisoners to
appeal parole board decisions to deny parole, while
keeping the right of county prosecutors and crime
victims to appeal parole board decisions to grant
parole. The bill also would diminate the current
requirement that the parole board conduct periodic
(every 5 years) interviews of prisoners sentenced to
imprisonment for life or for any term of years, and
create an expedited parole board interview process.
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PAROLE BOARD INTERVIEWS;
PAROLE DENIAL APPEALS

House Bill 4624 as enrolled
Public Act 191 of 1999
First Analysis (3-21-00)

Sponsor: Rep. Scott Shackleton

House Committee: Criminal Law and
Corrections

Senate Committee: Judiciary

Eliminateprisoner appeal sof paroledenials. Under the
corrections code, a prisoner’s release on parole is
discretionary with the parole board, but a parole
board's decision to grant or deny parole can be
appealed by certain partieslisted in the law, including
the prisoner, the county prosecutor of the county in
which the prisoner was convicted, or the victim of the
crime. The bill would continueto allow appeal s under
the corrections code by prosecutors and crime victims
of parole board decisions to grant parole, but would
eliminate prisoner appeals under the corrections code
of parole board decisions to deny parole.

Eliminate mandatory 5-year interviews. Currently,
under the corrections code, a prisoner sentenced to
“parolablelife’ or one sentenced for an indeterminate
“term of years’ isdigiblefor paroleafter serving 10to
20 years, depending on the date and kind of offense.
Thelaw requires that one member of the parole board
interview a parolable life prisoner after 10 years
imprisonment, and then every 5 years afterwards until
theprisoner isparoled or discharged or dies. A prisoner
sentenced for life without the possibility of parole also
must be interviewed after the first 10 years
imprisonment by a member of the parole board, and
then at least every 5 years afterwards.

Thebill would eliminate the requirement that a parole
board member interviewa“lifer” (whether parolableor
not) every 5 years after the initial 10-year
imprisonment interview, and instead would allow the
parole board to decide whether and, if so, when, to
interview lifers. The bill aso would delete references
to prisoners serving “for a term of years,” that is, to
prisoners who have been sentenced to indeterminate
terms of imprisonment and who are not digible for
parole until they servetheir minimum sentence minus
any disciplinary creditsearned, thereby eliminatingthe
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reguirement that theparoleboard periodical ly interview
these prisoners.

Expedited interview process. The hill would require
that a “lifer” prisoner be given written notice of an
impending parole board interview at least 30 days
before the impending interview. Prisoners could be
represented at their interviews by someone of their
choice other than another prisoner, but would not be
entitled to appointed legal counsdl at public expense.
Theprisoner or hisor her representative could present
“relevant” evidence in favor of holding a public
hearing (such a hearing is required by law for a
decision to grant parol€).

MCL 791.234 and 791.244

BACKGROUND INFORMATION:

Size of the prison population. As arecent joint House
and Senate Fiscal Agenciesreport indicates, the prison
population has continued to increase markedly, rising
considerably faster than the state population, while
total crimerates have declined. More specifically, the
report notes that the prison population “increased 230
[percent] in the past 20 years, rising from 13,330 in
December 1979 to 44,191 in July 1999, with the
steepest increase occurring during thelate 1980s. Over
the past five years, while the State's population
increased by 3 [percent] and the total crime rate
decreased 5 [percent], the prison population hasrisen
by 20 [percent].” (“FY 1998-99 Boilerplate Report: A
Summary of Trends Affecting the Use of Prison,”
November 1999)

As the report also points out, prison population is a
function of the number of people entering the prison
system (“intakes’) and the number of people leaving
(“exits’). People may enter the prison system in a
number of ways, including: (1) “new court
commitments,” that is, people newly convicted and
sentenced for crimes; (2) parolees sentenced for new
crimes committed while on parole or sent to prison for
technical paroleviolations; (3) probationers sentenced
for new crimes committed whileon probation or sent to
prison for technical probation violations; (4) escapees
returned to prison with new sentences; (5) offenders
returned toprison from community placement (halfway
housesor el ectronictethers) duetotechnical violations
(“community residential programreturns’); and (6) for
avariety of other reasons, such as“return from court,”
where a prisoner |eaves prison to appear in court asa
witness or for court proceedings involving charges
against theprisoner. Thereturntoprisonisrecorded as
“return from court,” with or without additional
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sentence. Interestingly, the report further notes that
annual intake and returns increased by 1,204 or 6.6
percent from 1993 to 1998. However, thisis“ not the
result of rising numbers of new court commitments.
Rather, itisadmission of paroleand probation violators
that aredrivingtheintakeincreases. Between 1993 and
1998, annual intake of probation violators rose from
1,553 to 3,132, an increase of 102 [percent]. In that
time period, annual returns of technical violators of
parole rose from 1,961 to 3,109, an increase of 58.5
[percent].” (Emphasisinoriginal) Conversdy, theways
people leave the prison system generally are through
parole (since probationers do not enter prison but are
diverted from prison into probation), completion of
their sentence, or, more rarely, through release for
medical (including mental health) treatment,
commutation, or pardon. By far, however, paroleisthe
singlelargest category of prison “exits,” and it is here
that the recent declines in parole approvals after the
recongtitution of the parole board in 1993 (see bel ow)
“have contributed significantly to the burgeoning
prison population.”

Thesize of the prison population alsois affected by an
increase in the number of offenders serving prison
terms with a minimum sentence of ten years or more,
and it is certain that prison population size will be
affected by theextensivechangesto sentencing statutes
that took effect in 1999 (these include the
implementation of legidative sentencing guidelines,
“truth-in-sentencing,” revisions of the drunk driving
statutes, and an increase in the felony threshold for
larceny offenses). The joint report notes that the
Department of Corrections, in its annua prison
popul ation projectionissued in January 1999, predicted
that the prison population would continue to rise,
assuming that recent trends, such as the decline in
parole, also continue. Although it currently is
impossibletordiably predict future prison popul ations
until the full impact of the 1999 sentencing changes,
thereport projects a prison popul ation increaseto over
50,000 (or an increase of about 7,000 from the July
1999 level) by September of 2003, based on
information currently available.

Parole. All adults convicted of felonies for which the
statutory minimum sentenceismorethan oneyear may
be sentenced to the state's prison system, and an
imprisoned felon generally iseligible for parole -- that
is, releasefrom the prison into community supervision
-- after serving a minimum sentence or a minimum
sentence less good time or disciplinary credit. The
parole board decides whether and when a prisoner is
ready for release from prison to the community before
theprisoner servesthecrime smaximum sentence, and
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the parole board must hold a public hearing before
granting parole. The parole board's decisions are
guided both by statute and by guidelines established by
theDepartment of Correctionsaccordingtostatute(see
“Parole Guiddlines’ below).

As a recent joint House and Senate Fiscal Agencies
report notes, “ Theparole processincludes aninterview
in which parole for the prisoner is considered by the
parole board; grant or denial of parole, in which the
parol eboard deci deswhether parol eisappropriate; and
themovement to parole, in which the prisoner actually
leaves prison.” (Emphasis added. FY 1998-99
Boilerplate Report: A Summary of TrendsAffecting the
Useof Prison,” November 1999.) A 1997 SenateFiscal
Agency issue paper further notes that “[i]f the parole
board rejects a prisoner’s bid for parole, the prisoner
can apply again for parole after a given period has
elapsed. When the parole board grants parole, the
prisoner may not exit prison immediately because
parole may be granted to take effect several months
later. Parole may be denied if aprisoner misbehavesin
theinterval. Thus, thereare several measuresof parole
activity: the parole board’ s decision, paroles granted,
and the movement to parole. The number of decisions
and the paroles granted are affected by the policies of
the parole board, but only movement to parole has an
impact on the prison population.” (“Michigan Prison
Population and Capacity”.)

Asthejoint boilerplate report notes, paroles are down,
both as a percentage of total paroleinterviews, and as
apercentage of total prison population. Thesechanges
haveoccurred since 1993, after thereformulation of the
parole board by Public Act 181 of 1992. Thus, for
example, the 1997 Senate Fiscal Agency (SFA) report
notes that from 1993 to 1997, the number of parole
decisions(that is, decisionsto grant or to deny parol€)
remained rel atively constant but the number of paroles
granted decreased by 9.3 percent, from over 11,177 to
9,752. The SFA paper also notes that the new parole
board has significantly reduced the percentage of
positive parole decisions for inmates seeking parole
after the first attempt, and presents the following
information on “paroles granted by attempt” in chart
form:
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Attempt at Historicgrant | Current grant
parole rate rate
1 49.2 percent 53.7 percent
2 41.5 percent 29.7 percent
3 41.4 percent 20.3 percent
4 28.5 percent 14.8 percent
5 20.0 percent 10.5 percent

The SFA paper notes, however, that the policies of the
parole board may not be entirely responsible for the
recent changes in the number of paroles granted,
because while the rate of paroles granted has
decreased, thenumber of casesreviewed for parole has
remained fairly constant, as the following chart on
prison population and parole statistics shows:

Calendar Prison Parole Paroles
year population | decisions | granted
1990 31,240 15,752 10,748
1991 33,018 15,553 10,042
1992 35,131 19,407 11,854
1993 36,474 17,663 11,177
1994 38,145 17,057 9,795
1995 38,854 17,601 9,678
1996 40,184 17,788 10,306
1997 43,980 17,906 9,752

(projected)
Percent 40.8 13.6 -9.3
change percent percent percent

As the SFA paper notes, however, “Logically, asthe
prison population increases, the number of cases
eigible for parole should also increase, unless
prisoners are receiving longer sentences or are
ingligible for parole because of the nature of their
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crime. Thus, the average minimum sentence and the
prison composition arecritical to paroleandtothesize
of the prison population.” The 1999 joint boilerplate
report adds that the “changes in parole trends have
been linked to a reluctance to parole assaultive
offenders, particularly sex offenders.”

Parole guidelines. The corrections code (Section
791.233c) requires the Department of Corrections to
develop parole guiddines that are consistent with the
codeand that govern the exercise of the parole board' s
discretion under the code as to therelease of prisoners
on parole. The stated purpose of the parole board
guiddlinesisto makere easedecisionsthat enhancethe
public safety. In devel oping paroleguidelines, thecode
reguires the department to consider a non-exhaustive
list of factors, including the offense for which the
prisoner wasincarcerated, theprisoner’ sprior criminal
record and hisor her ingtitutional program performance
and conduct. The code also explicitly allows the
department to consider theprisoner’ sageand stati stical
risk screening when devel oping parole guidelines.

Thepoalicy statement of the Department of Corrections
Policy Directive (06.05.100) on the department’s
current parole guidelines says that the directiveisto
establish paroleguidelinesto assist the paroleboardin
making parole release decisions. The policy directive
requires the parole board to “develop and use
numerical scored parole guidelines in the parole
decision-making process in order to both reduce
disparity in parole decisions and to increase parole
decision-making efficiency” and explicitly saysthat the
guidelinescannot requireeither an automatic paroleor
adenia based solely on a numeric score. Instead the
guidelines are to be used as a tool by the parole board
to establish “probabilities of decisions.”

Agents of the Bureau of Field Services complete a
“Parole Guiddines Data Entry” on all offenders
receiving an indeterminate sentence. The agents then
transmit each prisoner’'s “Parole Guideines Data
Entry” tothereception center, al ongwiththeprisoner’s
“Presentence Investigation Report.” Reception center
staff then enter the data into the “Corrections
Management Information System” (CMIS).

Theguidelines (which went into effect on December 1,
1991) contain seven “factors’ that are scored: (1) the
“instant offense,” which considers the severity of the
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offense for which the felon is incarcerated, including
both aggravating conditions (such as excessive
violence, multiple victims, and use of a weapon) and
mitigating conditions (whether the offense were a
“dituational crime” not likely to recur or the prisoner
played a “peripheral” or minor role in an offense
involving multipleoffenders); (2) prior criminal record,
whichindudesassaultivemisdemeanors, jail sentences,
fel ony convictions, assaultivefelony convictions, prior
prison terms, prior probations, delayed sentences,
parole failures, and juvenile adjudications); (3)
program performance, which includesthe adequacy or
inadequacy of a prisoner’s performance in programs
that were recommended or for programs the prisoner
participated in, including work, school, or therapeutic
programs; (4) institutional conduct, whichincludesthe
extent to which a prisoner’s behavior during
incarceration complied with ingtitutional rules and
regulations, including the number of “major
misconducts’ and security reclassifications resulting
from violations of rules, and disruptive behavior; (5)
statistical risk, as prescribed in the department’s
“datistical risk screening” policy directive(05.01.135);
(6) age, in conjunction with the length of time served,
and (7) “mental atus,” which includes both
indications of improvement in the prisoner’s mental
stateduring incarceration aswell aswhether therewas
psychiatric hospitalization resulting from criminal
activity; “indication that assaultiveness was derived
fromacompul sive, deviated or psychotic menta state’;
or development of a serious psychotic mental state
during incarceration. Mental status is not weighed
differently for the length of the prison term served.

“Parole Eligibility Reports’ (PERs) must include
information regarding aprisoner’ sprogramcompletion
and participation, mental status, and security
reclassifications. This information then is scored and
entered into the CMIS by parole board staff. As
determined by the parole board, the Data Center is
required to provide a printed “Parole Guideines
Summary Sheet” that showsaprisoner’ sscorefor each
of the guidelines factors. Copies of each factor's
scoring sheet and thesummary sheet al somust begiven
to the prisoner and placed in the prisoner’s Central
Office Record file.

Page 4 of 14 Pages

(00-T2-€) 29V |1'g 8SNOH



Based on the numeric score of each of these seven
factors, a“paroleguidelinesscore” isobtained, and the
paroleboardisrequiredtoformulate numeric rangesof
guideline scorestoindicate probabilities of afavorable
or unfavorabl e parol e decision. Paroleboard decisions,
including scoring wel ghtsand ranges, arenot grievable,
but prisoners are allowed to challenge the parole
guiddlinescomputation, including theinaccuracy of the
information used in making the decision.

The guidelines for prisoners serving short term
sentences (where the prisoner has served less than 3
years) and medium term sentences (wherethe prisoner
has served from 3 to 7 years) must place a greater
weight on prior criminal history than on “institutional
variables’ (seeabove). For prisonersservinglongterm
sentences (where the prisoner has served more than 7
years) , theguidelinesmust giveingtitutional variables
greater weight.

The “new” (post-1992) parole board. Since the
revamping of the parole board and the parole process
under Public Act 314 of 1992, there is evidence
indicating adecreasein overall paroleapprovalsandan
increase in the number of violent assaultive offenders
who are required to serve their maximum, court-
imposed sentences. In addition, the annual returns of
paroleesto prison for violations of parolerulesalsohas
increased under the “new” parole board.

A  September 1997 Michigan Department of
Corrections(MDOC) analysistitled “FiveY earsAfter:
An analysisof the Michigan Parole Board since 1992"
describes the “new” ten-member, non-civil service
parole board appointed by the director of the
Department of Corrections as being “far more
conservative than its predecessor.” The report also
attributesthe “positive trend” taken by the new parole
board, “in large part, to the makeup of the new Parole
Board — a more conservative Parole Board.” The new
paroleboard “ismuch lesswilling to release criminals
who complete their minimum sentences — and much
lesswilling torelease criminalsat all, forcing many to
serve their maximum sentences.” That is, the new
parole board isless likely than the old parole board to
grant parole to prisoners on their first eligibility date,
which meansthat moreprisonersareimprisoned longer
past the minimum sentenceimposed by thecourts. The
department’ s analysisindicates that only 16.5 percent
of prisoners serving in 1991 (that is, under the old
paroleboard) were serving beyond their court-imposed
minimum dates, while(under thenew paroleboard), by
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July 1997, morethan 28 percent wereserving past their
minimum sentences. The report further notes that the
new parole board also is making more sex offenders
servelonger past their minimum sentences, aswell as
more violent offenders in general. And the report
suggests that the new parole board would like to keep
prisoners locked up longer than their maximum
sentences, noting that 60 percent of prisoners who
served their maximum sentenceand got out of prisonin
1994 were arrested within three years in connection
with anew felony, and concluding that theparoleboard
“would haveliked to keep them locked uplonger. They
got out only because courts and statutes required them
to bereleased.”

The new parole board also is less likely than the old
paroleboard to grant paroleat al. Thereport indicates
that more prisoners are serving their maximum
sentences, as the new parole board has refused to
release more offendersto parole at all and instead has
reguired them to serve the entire length of their court-
imposed sentences. Thereasoisasimilar increasein
the number of prisonerswho are serving morethan ten
years for assaultive crimes, with this population
increasing by more than 33 percent over a five-year
period (to 10,000 by the end of 1996 from 7,500 at the
end of 1991).

Finally, the report indicates that the department has
shown an “increased willingness .. . . to revoke parole
at the first sign of trouble,” an indicator which the
report concludes reflects “the enlightened approach to
correctionsthe department hastaken in the past fiveto
six years.” By 1997, the department had increased the
number of its “field operations staff” -- that is, its
probation and parol e officers-- to 976, up from 612 in
1991, which is an increase of more than 50 percent.
Thereport notesthat by “increasing itsfield operations
staff, the MDOC new has the ability to monitor
parolees more closaly and return more rule violators
before they have a chance to commit a new crime.”

Parole appeals. Under the Michigan constitution
(Article VI, Section 28), “All final decisions, findings,
rulings and orders of any administrative officer or
agency existing under the constitution or by law, which
arejudicial or quasi-judicial and affect privaterightsor
licenses, shall be subject to direct review by the courts
as provided by law. This review shall include, as a
minimum, the determination whether such final
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decisions, findings, rulings and orders are authorized
by law; and, in casesin which a hearing is reguired,
whether the samearesupported by competent, material
and substantial evidence on the whole record.”

Someone seeking judicial review of a decision by an
administrativeagency can dothisin oneof threeways:
(2) the review set forth in a law that applies to the
agency in question (in the case of prisoner appeals of
paroleboard decisions, MCL 791.234); (2) the method
for review of contested cases set out in the
Administrative Procedures Act; or (3) an appeal under
Section 631 of the Revised Judiciary Act (MCL
600.631), which reads, initsentirety, “An appeal shall
lie from any order, decision, or opinion of any state
board, commission, or agency, authorized under the
laws of this state to promul gate rules from which an
appeal or other judicial review has not otherwise been
provided for by law, to the circuit court of the county
of which the appellant is a resident or to the circuit
court of Ingham county, which court shall have and
exercisejurisdiction with respect thereto asin nonjury
cases. Such appeals shall be made in accordance with
the rules of the supreme court.”

Although parole decisions by the parole board are
considered administrative decisions, an appeal of a
parole board decision cannot be made under the
Administrative Procedures Act because parole board
hearings are not contested case hearings. However,
thereisaspecificlaw allowing appeal s of parole board
decisions. In 1982, the legislature passed legidation
amending the corrections code that allowed prisoners
to appeal by leavetothecircuit court denials of parole
by the parole board. Ancther amendment to the
corrections codein 1992 explicitly extended thisright
to appeal to county prosecutors and crime victims.

Before enactment of Public Act 314 of 1982, however,
the corrections code contained language prohibiting
review of paroleboard decisionsregarding paroleif the
decision were “in compliance with law.” Public Act
314 of 1982 amended the corrections code to delete
this language and replaced it with language allowing
appeals, by leave to the circuit court, of parole board
decisionsto grant or deny parole, and prisoners began
using this statutory provision to appeal denials of
parole by the parole board. In the early 1990s, county
prosecutors in Macomb and Oakland counties also
began to win appeals of parole board decisions to
release prisoners on parole. The ability of prosecuting
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attorneysto appeal parole board decisions on behalf of
crime victims was challenged in court, however, and
legidation enacted in 1992 (Public Act 181 of 1992),
among other things, gave explicit statutory standing to
county prosecutors and crime victimsto appeal parole
board decisions.

The 1995 House L egidative Analysis Section analysis
of enrolled House Bill 5434 (Public Act 345 of 1994),
which established venuefor parole appeals, noted that
there were fewer than 200 appeals the year after the
1992 parol ereforms, by both prisonersand prosecutors
combined , and that thetotal number of appeal shad not
greatly increased over thosein the previous year. The
number of prisoner appeals rose from 122 in 1992 to
161 in 1993 (an increase of about 31 percent), while
prosecutor appeals rose from 5 to 11 (an increase of
more than 100 percent) during that same time.
Department of Corrections statisticsfor theyears 1995
through 1999indicateasimilar pattern, with prosecutor
and prisoner parol eappeal sshowing bothincreasesand
decreases, though with the percentages (for both
increases and decreases) generaly greater for
prosecutor appeals than for prisoner appeals. For
example, although prosecutor appeals increased
dramatically from 1995 to 1996 (from 6in 1995 to 25
in 1996, an almost 420 percent increase), prisoner
appealsin that same year increased much more slowly
(from 577 to 660, or about 14 percent). However, from
1996 to 1997, prosecutor appeal s dropped (from 25 to
17, a 32 percent decrease), while prisoner appeals
increased (from 660 to 921, an amost 39 percent
increase). From 1997 to 1998, prosecutor appeals
continued to decrease (from 17 to 13, or morethan 25
percent), while prisoner appealsincreased from 921 to
998 (about 8 percent). From 1998 to 1999, prosecutor
appeals increased (from 13 to 18, or by amost 40
percent), while prisoner appeal s decreased from 998 to
724 (or about 12 percent).

Over the period from 1995 to 1999, there were atotal
of 3,879 parole board appeas 79 appeals by
prosecutorsand 3,800 appeal shy prisoners. In terms of
percentages, cumulatively over this period, prosecutor
appeals increased by over 400 percent while prisoner
appealsincreased by about 49 percent.

Out of the 3,800 parole board appeals filed by
prisoners between 1995 and 1999, only 162 cases (or
about 4 percent) were remanded by the circuit court to
the parole board for reconsideration. Of these 162
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remanded cases, only 24 (about .6 percent of the total
3,880 prisoner appeals, or almost 15 percent of the 162
remanded cases) resultedin paroleprimarily because of
the court-ordered reconsideration. Of the remaining
138 prisoner appeals remanded by the courts for
consideration by the parole board, therewas no change
in parolestatusin 130 of these cases (alittlemorethan
4 percent of thetotal 3,800 prisoner appeals, or almost
90 percent of the 162 remanded cases), while, under
the department’ s reckoning, 8 prisoners were paroled
through the regular parole process. (According to the
department, if the reconsideration and parole order

happened within four months of theend of the 12to 24
month continuance, that prisoner was identified as
being paroled as aresult of theregular parole process.
If the prisoner’ s parole was reconsidered and ordered
paroled more than 4 months before the end of the
continuance, that prisoner was considered as being
paroled asaresult of the court-ordered reconsideration
of the parole decision.)

The chart below summarizes the appeal s information
provided by the Department of Corrections for the
years 1995 through 1999 on prisoner appealsof parole
denials.

Y ear Appeal of Court orders No changein Parole board Parole board action

parole denial | reconsideration parole board action changed changed due to court
action duetotime ordered reconsideration

1995 577 14 8 4 2

1996 660 39 33 1 5

1997 921 55 45 1 9

1998 998 39 33 1 5*

1999 724 15 11 1 3

Total 3,800 162 130 8 24

* According to the Department of Corrections, two of
these five cases were technical parole violators who
were ordered released immediately. (“Technical
violations’ are noncriminal violations of parole
conditions, such as failure to show up for a required
parolemesting or leavingthestatewithout permission.)

Figures provided by the Department of Corrections
indicate that from 1996 through 1999, prosecutor
appeals of parole grants have been successful in

reversing grants of parole aimost 26 percent of the
time. (In 1995, there were 6 appeds filed by
prosecutors, but no readily available information on
outcomes. In the current year, there has been one
prosecutor appeal of a parole grant which apparently
has not yet been decided.) Asthe figuresindicate, the
number of appeals by prosecutors has fluctuated,
increasing morethan fourfold from 1995 to 1996, then
dropping by amost a third from 1996 to 1997, and
again dropping by almost aquarter from 1997 to 1998.
However, appeals almost doubled from 1998 to 1999.

Y ear Appealsfiled Open Closed Parole denied No change
1996 26 0 26 4 22
1997 17 2 15 6 9
1998 13 0 13 5 8
1999 25 3 22 6 16
Total 81 5 76 21 55
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Frequency of parole board “lifer” interviews. The
corrections code requiresthe paroleboard tointerview
prisoners sentenced to life imprisonment at certain
specified times, regardless of whether the prisoner is
eligible for parole at that time or ever. Life
imprisonment may be edther “parolable’ or
“nonparolable.” Currently only two kinds of crimes
carry anonparolable life sentence: murder in thefirst
degree, or violation of the penal code's “bombs and
explosives’ chapter that results in someone's death.
(Public Act 319 of 1998 struck down Michigan's
notorious “650 drug lifer” law, thereby eiminating
nonparolable life imprisonment for major drug
offenses. And Public Acts 206, 208, and 209 of 1998
added, for the first time, nonparolable life
imprisonment for penal code violations involving
bombs or explosivesthat result in death.) All other life
sentences are “for life or any term of years,” and a
prisoner so sentencedisdligiblefor paroleafter serving
a specified minimum number of calendar years in
prison (10 years for those sentenced before 1992, 15
yearsfor those sentenced after 1992, and 17 1/2 or 20
years for those sentenced for major drug crimes).

Each prisoner sentenced to imprisonment for life,
whether “parolable” or “nonparolable,” however, must
beinterviewed by onemember of the paroleboard after
10 years into their sentences and then every 5 years
afterwards, regardless of whether or not the prisoner is
eligible for parole at that time (or, in the case of
nonparolable lifers, if ever).

Therequiredtiming and frequency of “lifer” interviews
has been changed legidatively over the years. Before
1982, prisoners sentenced to parolable life were
interviewed by the parole board at the beginning of
their sentences and were told at that time when they
would be €igible for parole under department
guidelines.(The passage of Ballot Proposal B in 1978
added a section to the corrections code which forbade
reduction of minimum sentences by “good time’ for
prisoners who had committed certain crimes and
prohibited consideration of parolefor prisonersserving
life sentences for certain crimes.) Public Act 314 of
1982 amended the corrections code to require the
paroleboard tointerview “lifers’ after they had served
4 years of their sentence, and then every 2 years
afterwards. Thiswasagain changedin 1992, by Public
Act 181 of 1992 (which revamped the paroleboard and
the parole process), which required that al “lifers’
sentenced before 1992 beinterviewed after 10 (instead
of 4) years into their sentences, with subsequent
interviews required every 5 (instead of every 2) years
thereafter.
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FISCAL IMPLICATIONS:

According to the House Fiscal Agency, the hill could
lead to cost savings for the state and local units of
government, though savings generated under the bill
also could be offset by increased costs of incarceration
of offenders who otherwise might have been paroled
following circuit court review of their cases.

The Department of Attorney General reportsthat three
assistant attorneys general are assigned full-time to
paroleappeals, and that clerical support occupies most
of the time of another two or three clerical positions.
The total cost of attorney general staff working on
prisoner appeals has been estimated to be about
$330,000. Counties could experience savings to the
extent that circuit court time and resources were not
occupied by prisoner appeal sof paroleboard denial s of
parole. The Department of Corrections also could
experience some minimal savings through redlieving
parol e board members of the requirement for five-year
interviews of certain prisoners. (9-20-99)

ARGUMENTS:

For:

Many people believe that prisoners file too many
frivolous lawsuits. At least with regard to prisoner
appeals of parole denials, the small percentage of
appeals sent back by the courts for parole board
reconsi deration woul d seemtoindicatethat most parole
appeals are without merit. In the last few years, a
number of legidative attempts have been madeto curb
theincidenceof prisoner lawsuits, including requiring
prisoners to pay the filing fees and costs for civil
actionsthey initiate (Public Acts 554, 555, and 556 of
1998) and prohibiting the appointment of taxpayer-
funded lawyersin certain prisoner appeals (Public Act
200 0of 1999). Thehill would plug another |oophol ethat
prisoners can use to file frivolous lawsuits, namely,
prisoner appeal sof paroledenials. Theability toappeal
parole denials under the corrections code was only
given to prisoners in a 1982 amendment to the
corrections code, and proponents of the bill argue that
this statutory authority to appeal parole denials has
been abused and hasresulted in an enormousexpansion
in the volume of frivolous prisoner appeals of parole
denials and, consequently, in an increased amount of
taxpayer money needed to respond to such prisoner
lawsuits — money, as the hill’s proponents also point
out, that could be better spent elsewhere.

That most prisoner appeals of parole board denialsare
frivolous can be seen from the fact that minuscule
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number prisoner appeals of parole denials under the
corrections code result in reversals of parole denials.
As datigtics from the Department of Corrections
indicate (see BACKGROUND INFORMATION), this
right to appeal under the code hasn't benefitted the
vast majority of prisoners who have exercised this
right. And yet this expanded ability to appeal parole
denials has resulted in an enormous increase in the
number of parole appeals and, consequently, an
increased burden on the attorney general’ s office and
the Department of Corrections to respond to this
expanded volume of prisoner lawsuits. According to
the House Fiscal Agency, the attorney general’s office
assignsthreefull timeattorneystowork on nothing but
prisoner appeal sof paroledenials, aswell asoccupying
the time of another two or three clerical positions.
According to House staff, in fact, about half of the
attorney general’ s corrections division’ s cases consist
of these prisoner appeals of parole denials. In addition
tothemoney spent by thestateattorney general’ soffice
on prisoner appeals, the state Department of
Corrections also has to spend substantial amounts of
time, energy, and resources in working with the
attorney general’s office to prepare documents to
respond to these prisoner appeals. And, in the few
instances when the courts do send cases back to the
paroleboard for reconsideration, the parol e board must
incur additional expensesto reconsider these cases.

Thebill should drastically cut down on the burgeoning
number of prisoner appeals of parole denials by
eliminating such appeals under the corrections code.
However, the bill still would leave prisonersrecourse
to appeal under the Revised Judicature Act (RJA),
although the RJA has a higher burden of proof under
an “abuse of discretion” standard. That is, the bill
would leaveintact aprisoner’ sright to appeal aparole
denial under the RJA, but in order for the appeal to be
successful, the prisoner would have show competent,
material and substantial evidence that the parole
board’'s decison was not supported by the law.
Consequently, the bill should cut down on the number
of prisoner appeals, make it easier for the courts to
dismiss casesthat wouldn’t meet this higher burden of
proof under the RJA, and would makeit easier and less
expensive for the attorney general’ s office to respond
to such appeals.

Response:

Despitethe apparent view of some peoplethat prisoner
lawsuits, amost by definition, are “frivolous,” in fact
not all prisoner lawsuitsarefrivolous. If, moreover, the
bill isintended to address the issue of truly frivolous
prisoner lawsuits that burden the state (and, therefore,
the taxpayers), it should be noted that the hill would
eliminate all prisoner appeals of parole denials under

Analysis available @ http://www.michiganlegidature.org

the corrections code. That is, the bill would eliminate
not just the “frivolous’ appeals of parole denial's but
the meritorious ones as wel. Frivolous prisoner
lawsuits certainly do impose a burden on the court
system, the defendant (that is, the Department of
Corrections), and the attorney genera’s office. And
frivolous prisoner lawsuits are just as undesirable as
frivolouslawsuitsfiled by non-prisoners. However, the
bill does not distinguish between frivolous prisoner
appeal s of parole denials and meritorious appeal s, and
it is the meritorious appeals which serve the public
good by establishing a body of precedent interpreting
the statutory constraints on the parole board’'s
authority. And, opponents of the bill argue, as the
courts have begun to understand both parole board
procedures and the manner in which the parole board
exercises its discretion, the number of successful
prisoner appeals of parole denials has increased.

For example, prisoner appeal sof paroledecisionshave
exposed a number of procedural problems with the
parole process that have resulted in pressure on that
process to make parole decisons more fair and
accurate. Also, for example, successful prisoner
lawsuitsreportedly haveresultedinrequiring theparole
board to consider relevant information provided by the
prisoner, such as private psychological reports;
requiring that the parole board comply with the parole
guiddine statute; assessing the discriminatory impact
on women prisoners of guidelines devel oped for male
prisoners; and, in some cases, even the finding that
decisions to deny parole were an abuse of the parole
board’ sdiscretion becausethefactual record supported
the prisoner’s release on parole. By diminating all
prisoner appeal sof paroledenial sunder thecorrections
code, it would appear that the bill is not really aimed
just at frivolous prisoner lawsuits but is, more
generaly, aimed at further restricting access to the
courts of a politically unpopular population.

Moreover, whilefrivolous prisoner lawsuitsdo cost the
state money (since the attorney general’s office must
defend the Department of Corrections against such
lawsuits), therearemechanismsalready in placetodeal
with such lawsuits. As figures provided by the
Department of Corrections indicate (see
BACKGROUND INFORMATION), very few of the
prisoner appeals of parole denials are even sent back
for reconsideration by the circuit court, with a tiny
number actually resulting in any changein the parole
board’ s origina decision. So although the state may
find it time consuming to respond to such prisoner
lawsuits, clearly the courts have overwhel mingly been
upholding parole board decisions. Nevertheless, in a
few cases, the court’ s direction to the parole board to
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reconsider its parole denials have resulted in the
granting of parole (reportedly, atotal of 8 casesin the
past five years). While extremely small in number
comparedtothenumber of prisoner appeal s(reportedly
atotal of 3,800in the same period), nevertheless, tothe
eight prisoners involved, surely the ability to appesal
and get a parole denial reversed is an extraordinarily
important liberty interest, and one that should be
protected rather than eliminated.

In addition, surely no one is suggesting that
meritorious lawsuits — those which address serious
abuses of power which result in injustice — should be
discouraged simply because they are brought by
prisoners, who, after all, ill arecitizens. That thereare
nonfrivolous lawsuits can be seen by looking at a
sample of several parole appeal cases provided by the
state lawyers association that deals with prisons and
corrections. These cases certainly indicate that not all
prisoner appeals of parole denials are frivolous,
especialy in those cases where it is the corrections
system and not the prisoner who is at fault when
necessary documentation is not made available to the
parole board or when a prisoner fails to complete
programsrequired for parole. For example, in onecase
the parole board denied a prisoner parole based on a
parole digibility report which the Department of
Correctionsadmitted bel onged toancther prisoner (but
which had had the incorrect prisoner’s name put
accidentally on the report’s subject line). In another
case, the parole board apparently denied parole to a
prisoner based on the board’ sfinding that the prisoner
had not demonstrated adequate psychol ogical progress,
even though there was a Department of Corrections
report showing that the prisoner had made such
progress but the report somehow did not make it into
the parole board' s file on the prisoner. In yet another
case, the Department of Corrections reportedly denied
a prisoner sex offender therapy and wouldn't let the
prisoner meet with a therapist hired by the prisoner’s
family, and then the prisoner was denied parol e based
on the prisoner’s non-completion of sexual offender
therapy. And in ancother case, apparently the
Department of Correctionsfoundthat aprisoner should
complete a GED as a prerequisite for parole, but
refused to consider evidence showing that the prisoner
had a 20-year history of learning disabilities. Surely
such cases are not frivolous, do not involvethe parole
board' s abuse of its discretion, and yet still should be
allowed the right to appeal (which would not be the
case should the bill be enacted).

Whileit isunderstandabl e that the state does not want
to be sued, sometimes that is the only way to get the
state to address abuses of its power. It should be
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understood that even if alawsuit isbrought against the
state by a prison inmate, if the lawsuit is successful it
isnot just the prisoner but al of thecitizensin the state
whoserightsareprotected. After al, itisnot theparole
appedls that lose that are most important but rather
those that win and create a body of precedent to guide
decision making in future parole cases. So to deny
prisoner appealsistorestrict not just the protection of
prisoners’ rights but of the rights of all state citizens.

Finally, as opponents of the bill point out, many
prisoner appeal s arethrown out becausethey arebadly
drafted, which is not the same as saying that the
appeals are without intrinsic merit. In fact, most
prisoners are at a disadvantage from the beginning in
tryingtolitigatetheir concernsbecausehalf of themare
functionally illiterate, most areindigent, and very few
have access to competent legal advice. In addition, it
appearsthat increasing numbers of mentallyill people
arebeing put in prison because of inadequate provision
of mental health services, which only contributestothe
number of poorly conceived or drafted prisoner
litigation. Becauseitissodifficult for prisonerstodraft
acceptable pleadings on their own, even with the
minimal resources of prison law libraries, much of the
prisoner litigation that appears to be “frivolous’ may
well raise substantive issues that get dismissed as
“frivolous’ because of technical drafting flaws. If
prisoners had adequate legal counsd or were
themsalveslegallytrained, then many of theseso-called
“frivolous’ complaintsmight well not exist in thefirst
place because they would be competently drafted.
Instead of decreasing prisoners’ access to the courts,
their access to both the courts -- and to adequate legal
counsdl -- should be increased.

Reply:

Inthefirst place, prisonershaveno congtitutional right
toparole, and it is awaste of the taxpayers money for
the attorney general to haveto defend the Department
of Corrections against routine prisoner challenges of
parole board release deniads. While the date
congtitution does provide the right to chalenge
administrative decisions, parole appeals weren't even
allowed under the corrections code until 1982, when
Public Act 314 amended the code to alow such
appeals. Secondly, the bill would not eliminate all
prisoner appealsof paroledenials, just their right todo
so under the corrections code. But even with the
elimination of this right under the corrections code,
prisoners ill would be able to appeal parole board
denialsof paroleunder theRevised JudicatureAct. The
bill simply would return prisoner parole appeals back
to their pre-1982 status, when prisoners appeaed
parole denials under the Revised Judicature Act.

Page 10 of 14 Pages

(00-T2-€) 29V |1'g 8SNOH



For:

While diminating prisoner appeals under the
correctionscode, thehill still would appropriately keep
the current provisionsin the code (added in 1992) that
allow county prosecutors and crime victims to appeal
paroleboard decisionstoreleaseprisonerson parole. It
isin the best interests of society at large to continueto
allow county prosecutors and crime victims to appesl
parole board decisionsto grant paroleto prisoners, as
they are most likely to know first hand the potentially
terrible actions that the prisoners in question are
capabl eof wreaking oninnocent citizens. Thestatehas
aduty to protect the public health, safety, and welfare,
and the bill would contribute to this goal by ensuring
that prosecutorsand crimevictimscoul d continueto be
ableto challengethe parole board’ sdecision torelease
aprisoner to paroleif the prosecutor or victim believed
that the prisoner should not be released. The bill isa
much-needed piece of an overall strategy to
appropriately contain populations that have been
proven in acourt of law to be harmful to society.
Response:

The bill would eliminate prisoner appeals of parole
denials while continuing to allow county prosecutors
and crimevictimsto appeal decisionsto grant paroles.
This seems not only grossly unfair (after al, it isthe
prisoners’ lives that are at stake, while often for
prosecutorsit ismore amatter of political motivation)
but also possibly an uncongtitutional violation of the
U.S. Congtitution’s equal protection clause.

Reply:

Allowing appeal shy prosecutorsand victimsunder the
corrections code, but not appeals by prisoners, would
not violateconstitutional equal pratection requirements,
sincethepublicinterest in the safety of the community
and of thecrimevictimsfar outweighsprisoners hopes
for early release into the community under parole.
Allowing prosecutors and victims to appeal grants of
parole under the corrections code, and not just under
the Revised Judicature Act, furthers alegitimate state
interest and so is not unconstitutional.

For:

The bill would appropriately givethe parole board the
necessary discretion and flexibility to decide whether
and when, if ever, to interview prisoners sentenced to
life imprisonment, while at the same time preserving
the rights of such prisonersto an initial parole board
interview after serving a certain minimum number of
calendar yearsof their sentences. That is, thebill would
not prohibit parole board interviews after the initial
required interview, but would ssmply allow the parole
board to exercise its best judgment about which
prisonersshoul d beinterviewed thereafter — and when,
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if ever —which isthe whole point of having a parole
board in the first place. Moreover, by potentialy
reducing the number of parole board hearings, the bill
would, to that extent, al sofurther reducethe number of
prisoner appeals that could be made of parole board
decisions.

Moreover, as the chair of the parole board testified
beforethe House committee, it hasbeen alongstanding
philosophy of the parole board that a life sentence
means just that, namely, life in prison. While parole
may be appropriate under certain circumstances for
some lifers, the parole board believes that something
exceptional must occur which would causetheboardto
reguest a sentencing judge or the governor to set aside
alifesentence. That is, “good behavior” in prisonisan
expectation theboard hasof prisoners, andisnotin and
of itself grounds for parole. Also, according to the
paroleboard chair’ stestimony, theparol eboard al ready
currently makes decisions to parole or not to parole
prisonerswithout aninterview, sothebill wouldsimply
implement current parole board practice.

Response:

Thetestimony regarding the paroleboard’ sview that a
life sentence means a life sentence simply indicates a
failure to understand both the nature of indeterminate
sentencing and therole of the judiciary in sentencing.
Under indeterminate sentencing, the court sentencesa
prisoner to a range of years rather than a definite
number of years, under the assumption that the
minimum termof imprisonment definesthel ower limit
of the appropriate punishment for the offense
committed by the prisoner. Consequently, the role of
the parole board is not to deny parole because it
believes that certain crimes deserve more than the
minimum sentence decided by the court. Rather, the
paroleboard’ sroleisto assesstheprisoner’ sdigibility
for release on parole, once the prisoner has served the
minimum sentence, based on the prisoner’s conduct
while imprisoned and on factors such as evidencethat
theprisoner hasbeen rehabilitated and nolonger would
pose a danger to society (or, conversdy, on the
existence of certain factors that are positively
correlated with the likelihood that releasing the
prisoner would threaten public safety). The declinein
thenumber of parol ed prisonerssincethereconstitution
of the parole board in 1992, especially of sexually
assaultive prisoners, constitutes a de facto policy of
deciding not to parole a prisoner, even when heor she
otherwise would be eligible for parole, based on an
emotional reaction rather than arational assessment of
the prisoner’s suitability for release into parole. The
parole board should not deny parole smply on the
basi s of theboard’ sfedingsof revulsion over thecrime
committed by the prisoner, which past action the
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prisoner obviousy cannot change, but rather on those
factors over which the prisoner can exercise
meaningful control, such as hisor her behavior once
incarcerated. All prisonerseligiblefor paroleshould be
given fair and meaningful parole consideration by an
impartial and fully-informed parole board, and should
not have this consideration derailed because such
consideration may be palitically unpopular.

Reply:

While, inthepast, implementation of paroleguidelines
may have been weighted toward consideration of the
prisoner’ sconduct whileimprisoned, thecurrent parole
guiddlines clearly do not favor this approach. In fact,
theguidelinesexplicitly statethat for prisonersserving
short or medium term sentences, greater weightistobe
placed on aprisoner’ sprior criminal history (including
thenatureof the crimefor which theprisoner currently
isincarcerated) than on“ingtitutional variables.” Many
peoplefed that it iscounterintuitive not to consider the
horrendous nature of many crimes when considering
whether or not a prisoner should be paroled. It also
seems to many people that considering only a
prisoner’s prison conduct — where the prisoner’s
incentive to behave well while imprisoned in order to
be released on parole may or may not have much
predictive power with regard tothe prisoner’ sbehavior
once heor shenolonger was under prison supervision
—isshortsighted, if not dangerous. A history of violent
behavior — and in particular a history of particularly
horrendous behavior —in most caseswould seem to be
a farly reliable predictor of future behavior,
particularly if there is no evidence of some kind of
extraordinary personal transformation in the interim.
The behavior of people who are a proven danger to
society should be contained and restricted, and such
peopl eshould not berel eased on technicalitiestowreak
further havoc on innocent victims. While not a perfect
solution, the bill should, when taken in conjunction
with other complementary legidation, make it more
difficult for people who are proven to have been
dangerous to society to be released before they serve
their full sentences.

For:

Thebill would make anumber of changesin theparole
board interview process that would save the parole
board time (and the taxpayers money) by allowing an
“expedited” interviewing process and by letting the
parole board to decide when to interview “lifers’ (or
prisoners sentenced to a long but indeterminate
number of years) after arequired initial interview.

Asthechair of the current parole board testified before
theHouse committee, theparol eboard currently makes
decision to parole (or to continue imprisonment of)
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prisonerswithout an interview, basing thisdecision on
the prisoner’s parole guideline scores. The proposed
“expedited” interview process would allow the parole
board to conserve its limited resources, while
continuing to make good decisions by allowing it to
review a prisoner’ sfilein the office and, by that “file
review,” decideif thelifer needs to be interviewed.

Thebill would eliminate the current wasteful statutory
reguirement that the parole board interview prisoners
serving a sentence for any term of yearslessthan life.
Currently, even though many of these prisoners can’t
be paroled until the end of their mandatory minimum
sentences (less any “good time” credit), the law till
requires the parole board to interview them. The hill
would require the parole board only to interview these
prisonersasit saw fit, thereby saving taxpayer money
currently spend on these premature interviews.
Response:

The hill’s proposed elimination of the mandatory
periodic interviewing of “lifers’ by the parole board
has the potentia to reverse an important rollback of
Michigan’s draconian “drug lifer law” last session by
Public Act 319 of 1998. Public Act 319 deleted the
two-decades-old mandatory life sentence without the
possihility of parole for manufacturing or delivering
mixtures containing heroin or cocaine weighing 650
grams (about 1.4 pounds), and instead made such
crimes subject to imprisonment “for life or any term of
years but not less than 20 years.” Thus, the so-called
“650 drug lifers” would be digible for parole after
serving 20 calendar years in prison. However, by
removing the current mandatory 5-year interview
schedule for “lifers,” the bill could undo what was
achieved by Public Act 319 of 1998. Eliminating the
requirement that the parole board interview people
serving life terms (after the first ten years) may make
thedi stinction between parol ableand nonparol ablelife
almost meaningless, sincethenew conservative parole
board could operate on a de facto policy of deciding
never to interview “drug lifers’ and so never release
any of themto parole. Without amechanismtoidentify
individuals who would be suitable candidates for
parole, and without an affirmativeobligationtoprovide
aregular, comprehensivereview of their records, those
intended to benefit from Public Act 319 of 1998 could
wind up being l&ft in prison indefinitely, compounding
the injustice that Public Act 319 was intended to
correct.

For:

Thebill would makeclear the policy shiftinthelast 15
or 20 years from a conception of prisons as serving a
rehabilitative function for incarcerated prisonersto a
predominantly retributive conception of the purpose of
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the corrections system. Criminals need to know that
they will be punished for their crimes, so that that
knowledge can act as a possible deterrent to crime.
Response:

Depending on one's point of view, shifting the
conception of the purpose of the corrections system
fromthat of primarily rehabilitation tothat primarily of
retribution can equally be seen as undesirable. Many
crimes are impulse crimes, where the person
committing doesnot think ahead towhat might happen
should he or she be caught. So the deterrent values of
punitive measures certainly can be, and has been, the
subject of considerable debate. Moreover, most
incarcerated prisonerswill eventually return to society
anditisin society’'s prudential interest to rehabilitate
prisoners before they return to the population at large.

Against:

Although the number of both prisoner and prosecutor
appeals of parole board decisions have increased over
the years since the 1992 parole board reforms, the
Department of Corrections' own figuresindicatethatin
themaost recent period for which dataisavailable (1998
to 1999), prisoner appeals dropped while prosecutor
appeals increased. And yet the bill would eiminate
prisoner appeal s while continuing to allow prosecutor
appeals of parole board decisions to grant paroles.
Does this make sense? If the goal is to decrease the
number of lawsuits against the state, then surely the
increasing number of lawsuits by prosecutors also
should be eliminated.

Response:

Asthe Department of Correctionsfiguresindicate, the
number of prosecutor appeal s of grantsof paroleisless
than 100, while prisoner appeals of parole denials
number inthethousands. Thecost of the small number
of prosecutor appealsishardly comparable to the cost
to the state of the thousands of prisoner appeals.
Moreover, the hill can be seen as part of along-term
effort on the part of the legidature to reduce frivolous
prisoner lawsuits against the state, not all lawsuits.

Against:

Despite the claims by proponents of the bill that there
aretoo many prisoner lawsuits, thenumber of prisoner
parole appeals has increased for entirely
understandabl ereasons. For, even astheprison prison
popul ation has continued to expand, the “new” parole
board has decreased the number of paroles granted.
Even if the number of prisoner appeals of parole
denial sremained proportionately the samewith respect
to the size of the prison population, as the prison
population increases, one should expect the total
number of prisoner appeals to increase as well. The
question is, have the number of prisoner appeals
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increased disproportionately to the increase in the
prison population?

In addition, however, the reorganization of the parole
board in 1992 has brought with it a parole board that
hasincreasingly denied paroleto prisoners even when
the prisoners have been incarcerated well beyond their
earliest legally allowable parole release date. As a
recent House and Senate Fiscal Agenciesreport notes,
recent declines in parole approvals have contributed
significantly totheburgeoning prison popul ation. With
paroles down, both as a percentage of total parole
interviews, and as a percentage of the total prison
population, itishardly surprising that prisoner appeals
of parole denials have been increasing. The question
gtill remains whether all, or even a majority, of these
appeals can fairly be categorized as “frivolous,” and
thus whether they should be eliminated from the
corrections code.

Response:

The figures on prisoner parole denial appeals (see
BACKGROUND INFORMATION) would appear to
indicate that the courts, at least, have not found many
prisoner appeals to be meritorious. For, of the 3,800
prisoner appeals filed between 1995 and 1999, the
courtsordered reconsideration of only 162 cases (about
4 percent). And of the 162 cases sent back tothecircuit
court for reconsideration, only 24 resulted in parole
because of the court-ordered reconsideration. In other
words, less than 1 percent of all prisoner appeals of
paroledenialsresultedin the paroleboard changing its
mind and granting parole. Thishardly seemstoindicate
any serious problems with the current parole process.

Against:

Thehill would further weaken judicial discretion, and
tothat extent harm not only thejudiciary and prisoners
asawhole, but the balance of powers among thethree
branchesof government, andthusall of society. Aspart
of the Department of Corrections, the parole board is
an executive agency (appointed by the governor, under
the 1992 legidative amendments to the corrections
code), and its decisions should be as much subject to
judicial review as those of other executive agencies
Reportedly, asthe courts had become aware of the new
parole board procedures and the way in which the
parole board has been choosing to exercise its
discretion, an increasing number of prisoner parole
appeals apparently were being upheld by the courts.
While the bill might be seen as a kind of palitically
popular move against a politically unpopular
popul ation (namely, incar cerated prisoners), justice, not
political expediency, should govern the way the state
addressescorrectionsproblems. And denying prisoners
theahility toappeal paroledecisionshardly seemstobe
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the just course of action to take, either for individual
prisonersor for society as awhole. However imperfect
thejudicial system may appear sometimes, one of the
major strengths of judicial review isits ability to take
issues on a case by case basis and determine in each
case, based on the unique circumstances of each case,
the most just and desirable course of action. The hill,
by removing judicia discretion in yet another area,
would, to that extent, lessen the ability of thejudiciary
to function as the co-equal, independent branch of
government that it is.

Further, thebill would underminean important specific
areaof judicial action —sentencing discretion —aswell
astherecently enacted | egi sl ative sentencing guiddines
(and possibly even the process of plea bargaining,
under which many offenders are convicted who
otherwise might have to be released because of
insufficient evidence to convict on more serious
charges).

Response:

As proponents of the bill point out, the bill would
merely remove prisoner appeal s of parole denialsfrom
the corrections code. It would do nothing to prohibit
such appeals under Section 631 of the Revised
Judicature Act, which provides a general recourse to
appeal of “any order, decision, or opinion of any state
board, commission, or agency, authorized under the
laws of this state to promulgate rules from which an
appeal or other judicial review hasnot otherwise been
provided for by law”. Clearly parole board decisions
fall under “state agency decisions,” and are, therefore,
subject to appeal under this section of the Revised
Judicature Act.

Reply:

If, as proponents of the bill claim, it is true that
prisoners could continue to appeal parole board
decisions under the Revised Judicature Act, why not
make that same argument with regard to prosecutors
and crime victims? Presumably, allowing prosecutors
and victims to continue to be able to appeal parole
board decisions under the corrections code provisions
whilerestricting prisonerstoappeal sunder theRevised
Judicature Act will somehow advantage prosecutors
and crime victims in their right to appeal and
disadvantage prisonersin their right to appeal, since
part of the purpose of the hill is to reduce prisoner
lawsuits. Even if this should turn out to be
congtitutional, isit fair?

Against:

One of the major reasons for the debates over parole
over the past decade or so have to do not only with
parole board “accountability,” but with prison
overcrowding and the enormousincrease in the
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percentage of the state budget that has gone to the
corrections budget. And as the corrections budget has
burgeoned, adequate funding of other, preventive or
socially morepositiveprograms (such aseducation) has
become less and less feasiblee The costs of
incarcerating prisoners who, except for politically
popular but otherwise unsound reasons, should be
paroled is enormously expensive in both financial
terms and in terms of human resources lost and
suffering incurred. Thedeclining rate of parolesin the
past few years has contributed to the need to construct
ever morenew and expensiveprisonswithout any good
evidence that this course of action appreciably
increases public safety or welfare. If the point of trying
to reduce the number of prisoner lawsuitsisin order to
save the state money, then surely the costs of prisoner
lawsuits — in this case, of prisoner appeals of parole
denials — surely is less than the costs of keeping
prisoners incarcerated at an average of more than
$25,000 per prisoner per year.

Response:

According to the 1997 Department of Corrections
Report, thedeclinein parolereleasesis, at least in part,
linked tothe new parole board’ s policy of restricting or
even diminating parole for violent offenders, and in
particular, of sex offenders. There has been a two
percent increasein theadmission and retention of such
prisonersin the prison population, which means that
the parole board is protecting the public safety even if
this de facto parole denial policy means that more
violent prisoners will be housed in prison at state
taxpayers expense. (A 1997 Senate Fiscal Agency
paper indicatesthat in 1991, about 36 percent of prison
admissions were for assaultive crimes and 58 percent
of the prison population consisted of assaultive
offenders; by 1996, these percentages were 38 and 60
percent respectively. Surely protecting thepublic safety
is worth the money it costs to keep as many violent
offendersin prison for aslong as possible.)

Reply:

The decline in parole approvals has been more than
fivetimesgreater than theincreasein theproportion of
assaultiveoffendersin theprison popul ation (according
to one estimate, grants of parole have increased by 11
percent, whiletheincrease in assaultive prisoners has
been only 2 percent). No figures have been presented
that indicatethat paroledenial shaveincreased solely --
if at al -- dueto the two percent increase in assaultive
prisonersin the prison population between 1991 and
1996.

Analyst: S. Ekstrom

mThis analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not congtitute an
official statement of legidative intent.
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