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THE APPARENT PROBLEM:

In recent years, the media has reported numerous
stories involving residents of nursing homes suffering
abuse at the hands of employees. Abuse can range
from neglect to theft of personal items, physical and
sexual assault, and even murder. Such treatment at the
hands of care givers and other staff is all the more
heinous considering the vulnerable nature of nursing
home residents, many of whom suffer from diseases
and disabilities that leave them unable to protect or
defendthemselves. Several incidentsin Michigan over
the last few years underscore the potential harm to
resdents. A nurse aide in a Detroit nursing home
dapped a resident, cutting the resident’s face and
requiring theresident toundergo emergency treatment.
A criminal background check conducted as part of the
investigation revealed that the aide had prior felony
convictionsthat included second degreemurder, felony
armed assault with intent to rob, and assault with a
deadly weapon. In another case, a nursing home
worker was convicted of sexual misconduct with a
mentally incapacitated patient who had a closed head
injury. A subsequent criminal history check of that
worker revealed a prior history of criminal sexual
assault.

Under federal law, states are required to maintain a
registry that tracks competency evaluated nurse aides
(CENAS), but only for actions that occur in anursing
home, and that were reported to the Department of
Consumer and Industry Services. There is no such
registry for other positionsin health facilities, such as
mai ntenance staff, food service, or housekeeping, even
though the employees may have direct contact with
residents. Under current state and federal law, nursing
homes and other health facilities and agencies are not
reguiredtoconduct criminal history checkson potential
employees, though according to members of the
nursing home industry, the majority do. However,
most background checks are limited to a check of the
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state Law Enforcement Information Network (LEIN),
which only reveals convictions in Michigan. Many
people fed that due to the transitory nature of entry-
level health careworkersand other positionsin nursing
homes, it isimportant to require not only a state-wide
criminal background check, but also anational onein
order to screen out those with histories of violent
behavior.

THE CONTENT OF THE BILL:

The bill would amend Part 201 of Article 17 of the
Public Health Code, which regulates health facilities
and agencies, torequirecriminal background checkson
employees of nursing homes, county medical care
facilities, and homes for the aged. Under the hill, a
nursing home, county medical carefacility, or homefor
theaged could not employ, grant clinical privilegesto,
or independently contract with an individual who
would be providing direct services to patients or
residents after the bill’ s effective dateif he or she had
been convicted of either a felony or an attempt or
conspiracy to commit a felony within the previous
fifteen years, or a misdemeanor that involved abuse,
neglect, assault, battery, or criminal sexual conduct or
fraud or theft against a vulnerable adult (as defined
under the Michigan Penal Code), or a state or federal
crime that was substantially similar to the preceding
misdemeanor offenses, within the previous ten years.
However, thisprohibition, and theprovision pertaining
to individuals convicted of the above mentioned
crimes, would not apply to current employees.

Under the hill, a nursing home, county medical care
facility, or homefor the aged would be prohibited from
employing, contracting with, or granting privilegesto
an individual without first running a criminal history
check on the person. Any applicant for employment,
contract services, or clinical privilegesin anursing

Page 1 of 6 Pages

(00-TT-¥) 22.¥ 119 88NOH



home, county medical facility, or home for the aged,
who had received a good faith offer of employment or
clinical privileges, would first have to give written
consent for the Department of State Police (DSP) or
other authorized law enforcement agency to conduct a
criminal history check. If acriminal history check had
been performed on theapplicant within theprevioussix
months, a certified copy of the criminal history check
could be used instead of obtaining written consent and
requesting a new check. After receiving the signed
consent form from the applicant, the facility would
have to request the DSP or other agency to conduct a
criminal history check on the applicant. The facility
would have to bear any cost of the crimina history
check, and would be prohibited from seeking
reimbursement from the applicant. The law
enforcement agency conducting the check would have
to provide the facility with a report containing any
crimina history record information on the applicant
maintained by the agency. Further, each report would
have to be certified with an official seal or other
symbol of authenticity.

A nursing home, county medical carefacility, or home
for theaged could employ or grant clinical privilegesto
an applicant asaconditional employeeor staff member
before receiving the results of the criminal history
check aslong as the criminal history check had been
reguested and the applicant signed a statement that he
or she had not been convicted of the types of felony or
mi sdemeanor offensespreviously mentioned; that heor
she would be terminated if the background check did
not confirm the signed statement; and that he or she
understood the conditions leading to such a
termination. With 90 days of the bill’ s effective date,
the Department of Consumer and Industry Services
(DCIS) would have to develop and distribute a model
form for the statement of prior criminal convictionsat
no cost to facilities. If a crimina history check
revealed information that did not confirm the
applicant’ sstatement, the person’ semployment woul d
have to be terminated by the facility. Knowingly
providing false information would congtitute a
misdemeanor punishabl eby 90 daysimprisonment and
afine of up to $500, or both.

Information provided on a criminal history record
could only be used for evaluating an applicant’s
qualifications, and afacility would be prohibited from
disclosinginformation toaperson whowasnot directly
involvedin eval uating theapplicant’ squalificationsfor
employment or clinical privileges.

MCL 333.20173
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BACKGROUND INFORMATION:

A similar bill, House Bill 4495, wasintroduced in the
1997-1998 legidative session and was passed by the
House.

Criminal history checks. Currently, there are several
mechanisms for conducting a criminal  history check.

¢ LEIN. The Law Enforcement Information Network
can be used by law enforcement agencies and the state
policeto run anamesearch for convictionsin the state
of Michigan. However, only the statepolice can access
LEIN for non-criminal justice purposes. A $5 feeis
charged for name searches for a civil purpose, such as
for employment purposes, but is generally waived for
nonprofit agencies such asnursing homes. If aperson
uses a false name or hirth date, the information
provided by LEIN would be inaccurate.

¢ NCIC. The National Crime Information Center
maintains a national database of convictions.
Terminals linked to the database can be set up in law
enforcement agencies such aslocal police stationsand
prosecutor’s offices. A national hame search can be
conducted in amatter of minutes, but isonly available
for criminal justice purposes. Aswith the state LEIN
system, an NCI C search cannot guarantee an accurate
identification, especially if an aliasisused. According
to staff at the Department of State Police, recent
Federal Bureau of Investigation (FBI) statisticsreport
that 11.7 percent of name checksreflected the use of a
different name, resultingin approximately 70,000 fal se
hits a year.

« Fingerprint checks. Theonlywaytoaccurately verify
a person’s identity, and therefore establish his or her
criminal background, istodoafingerprint check at the
national level. Only the FBI can process fingerprints
and conduct such a search (several statesretain their
own database of fingerprints and those states will run
a search and report back to the FBI). Under current
statelaw, only the Criminal Justicelnformation Center
within the Department of State Police can submit
fingerprintstotheFBI for noncriminal justicepurposes
and receive the FBI report. Upon a request for a
national fingerprint search, thedepartment first runsa
fingerprint check for Michigan convictions, then sends
thereport and fingerprintsto the FBI. According to a
representative of the FBI, there is a 24-hour turn
around on criminal background checks for civil

Page 2 of 6 Pages

(00-TT-¥) 22.¥ 119 88NOH



purposes (two hoursfor criminal investigations), with
a few extra days needed to search the records
maintained by individual states. The FBI charges $26
for each background check done for a civil purpose
(checksfor criminal casesarefree). Theentire process
for a background check for civil purposes takes about
90days. Thestate police assessafee on top of the FBI
fee, bringing the cost of a background check for acivil
purpose to approximately $40.

TheNational Crime Prevention and Privacy Compact.
According toan articlein State L egidatures magazine
dated May, 1999, the compact, which went into effect
several months ago, bindsthe FBI and ratifying states
to participate in the civil access program of the
Interstate Identification Index (adecentralized system
that handlesinterstateand federal -statecriminal record
searches), re-authorizesuseby current usersof FBI file
records, and requires participating states to make all
unseal ed criminal history recordsavailablein response
toauthorized noncriminal justicerequests. Civil access
to the system would require fingerprints, and
dissemination of information on the records would be
governed by the laws of the receiving state. An
advisory council of federal and state officials and
others representing the interests of system users has
been established to promulgate rules and establish
operating policies for civil uses of the Interstate
Identification Index disputes between states and the
FBI. Currently, five states have ratified the compact
and several more are moving closer to ratification.
Michigan has not ratified thecompact, but isoneof the
39 states that participatesin the system.

FISCAL IMPLICATIONS:

According to the House Fiscal Agency, the bill would
increase costs to the Department of State Police and
local law enforcement agencies to conduct the
background checks. Stateand local revenuewould also
increase if the department and local law enforcement
agencies charged fees to cover the costs of these
services. (4-7-00)

ARGUMENTS:

For:

The Michigan Nurse Aide Registry only tracks
competency evaluated nurse aides (CENAS), and then
only for actions that occur in a nursing home. A
violent crime committed outsideanursinghomewould
not appear on the registry, nor would the name of a
person who abused or stolefrom aresident but wasnot
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yet a CENA, as departmental policy allowsan aide to
work for four months while undergoing the training
and testing to become a CENA. Currently, agencies
can request aname check from the Department of State
Police, but not all health agency employers do so.
Even if a name check through the Law Enforcement
Information Network (LEIN) was conducted, it only
revealsif aperson had a conviction in Michigan; this
does little to expose workers who commit crimes in
nursing homesand other facilitiesand then travel from
state to state. It also doeslittleto reveal if aperson is
working under an assumed name or has given afalse
birth date. The only way to verify a person’s identity
and to discover if he or shehasacriminal record isto
doafingerprint search throughthe FBI. Thebill would
create amechanism by which employerscould identify
those with histories of violent and predatory behaviors
by requiring that all licensed nursing homes, county
medical facilities, and homes for the aged in the state
request the Michigan State Police to run a criminal
background check on new employees. In this way,
workers with past histories of abusive or violent
behavior who pose a risk to the health and safety of
patients and residents can be screened out before
abuses can occur.

Against:

Though the nursing home industry is generaly in
support of the bill, there is a concern regarding the
costs and the time frame needed for a national
fingerprint check to be conducted. Currently, the cost
for the state policetorun aLEIN check isonly $5, and
the department waives the fee for nonprofit agencies.
However, a national criminal background check for
noncriminal justice purposes involves having the FBI
do afingerprint check and would cost approximately
$39 to $40 for each set of fingerprints. Even if the
statepolicewaived thedepartment’ spart of thecharge,
facilitieswould still haveto pay the FBI portion,which
is$26. In light of the high turnover in staff in many
facilities, especially those who work in housekeeping
or asnurse aides, the cost could be prohibitive. It has
been suggested that sincethesefacilitiescarefor many
Medicaid patients, that Medicaid should pay for a
representative portion of the fee.

Another concernthat hasbeen raised relatestothetime
frame needed to conduct anational background check.
According to Department of State Police, arequest for
anational search triggersa state fingerprint search by
the department. At the completion of the state
fingerprint search, the entirefileis mailed to the FBI.
Though the FBI reports a 24-hour turnaround for
noncriminal justice background checks, the state
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process coupled with thetimeneeded for the reportsto
travel through the mail results in the entire process
taking about 90 days. Industry membersmaintain that
in light of tremendous staff shortages at many nursing
homes and homes for the aged, this time delay is
unacceptable. Though the bill allows an employee to
be hired on aconditional basis pending the outcome of
acriminal background check, thetime frameinvolved
could require facilities to pay unemployment
compensation for employees who would have to be
terminated under thebill’ srequirements, in addition to
the cost of the background check.

Against:

Requiring criminal background checks on new
employeesisagood beginning, but checksshould also
be done on those currently working in health facilities
who havedirect contact with patientsandresidents. To
dolesswould continueto expose patientsand residents
to potentially dangerous workers. Since the intent of
thelegidation isto take a proactive step in protecting
avulnerable popul ation, checking employeeswith less
than 15 years of service (the bill establishes a 15-year
look-back for felony offenses) should be considered.
Response:

Similar billsin previouslegidativesessionsdidrequire
all employees, current and new hires, to undergo
criminal background checks. However, since a
background check onthenational level for noncriminal
justice purposes requires the state and FBI to do a
fingerprint check at the rate of approximately $39 per
person, the cost was considered to be prohibitive
considering the sheer number of people currently
working in nursing homes, county medical care
facilities, and homes for the aged. Many of these
facilitiesarealready struggling tostay afl oat financially
as health care costs escalate at the same time that
insurance, M edicaid, and Medi carereimbursementsare
being decreased. As it stands, without the state being
willing to pick up at least a part of the cost of the
checks for new employees, many facilities do not feel
that they can meet the bill’ srequirements. Torequire
current employees to undergo background checks as
well could forcesomefacilitiesout of business, leaving
many frail and elderly with no placeto go.

Besides, someof the problem could be mitigated by the
administrators of nursing homes and other health
facilitiestaking appropriate disciplinary measuresand
following existing lawin regardstoreporting incidents
tothe Department of Consumer and Industry Services.
Reportedly, some homes have been hesitant to report
certain incidentsor ingtitute disciplinary actionsout of
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afear of incurring lawsuits at the hands of disgruntled
employees. Tighter adherencetocurrent laws, coupled
with greater scrutiny in supervising staff or
investigating suspicious bruises on residents, could
minimizeharmtotheresidentsand screen out problem
workers.

For:

Thebill would prohibit nursing homes, county medical
carefacilities, and homesfor theaged fromemploying,
contracting with, or granting clinical privileges to
workers with felony convictions or certain
misdemeanor offenses involving theft or physical or
sexual abuse. However, sinceall people must begiven
a chance to demonstrate that they have been
rehabilitated, and many feel that a person’s debt to
society has been paid by serving his or her time in
prison, thebill includesatimelimit totherestriction on
employment.

Response:

The observation has been made through the yearsthat
aperson could walk out of prison today and beworking
inanursing hometomorrow, and thereforeascreening
mechanism should be established. Thebill would not
necessarily prevent this scenario from continuing to
happen. Though the bill specifies that a person
convicted of afelony or certain misdemeanor offenses
could not be newly hired for a period of 15 years and
10 years after the conviction date, respectively, this
timeframecoincideswith current sentencing guidelines
for anumber of serious, assaultive crimes. Therefore,
a person who spent 15 yearsin prison for murder or
attempted murder, or crimesinvolving sexual assaults,
could till walk out of prison today and be working
with avulnerable population tomorrow aslong asheor
she had served one day longer than the hill’s time
frames. On the other hand, an eighteen-year-old
convicted of a non-assaultive crime, such as writing
fraudulent checks, could not work as a doctor, nurse,
physical therapist, or even a maintenance worker in a
facility until he or she was 33 years of age!

Since certain crimes have a high recidivism rate, the
bill may not provide sufficient time to demonstrate
whether a person hasbeen rehabilitated or not. Rather
than setting atime framein years after a conviction, a
better approach would be to establish or incorporate a
time period in which the person did not re-offend. In
that way, aperson convicted of anon-assaultivefelony
who only served a year in prison would not have to
wait 14 years before seeking a career in the health
industry, but would have to demonstrate for a set
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period of timethat he or she does not present a danger
to others.

Against:

Thehill is problematic on several counts. Besidesthe
timeframe and the cost needed to process each request
for a background check, other weaknesses have been
identified. For instance, thebill wouldrequirethestate
police or other law enforcement agency to issue a
certified copy with an official seal. According to state
police staff, it isimpossible to issue a certified copy,
and no mechanism currently exists to mark a copy of
the background check as official. Further, even if a
facility requested that the state policerun afingerprint
check, the FBI is restricted under federal laws as to
what types of information can be released and to
whom. Sinceunder federal privacy laws, recordscould
not be rel eased to health facilities, the state police may
require additional time and staff to read through afile
to verify if a conviction date fell within the bill’s ban
on employment and if a misdemeanor charge was for
oneof the prohibited offenses. Complicating theissue
further isthefact that what constitutes a misdemeanor
for some offenses in Michigan could be a felony in
another state and vice versa. Only a person with the
training and expertise to properly decipher an FBI
report and fit it to the bill’ s parameters should do so.

Against:

Though thebill speciesthat personswhoindependently
contract with nursing homes, county medical care
facilities, and homes for the aged must undergo
background checks, it doesnot clearly addresswhether
empl oyees of agencies such as temporary employment
agenciesthat afacility may contract with would come
under the hill's requirements. Therefore, a social
worker or physical therapist under contract to afacility
may have to undergo a criminal history check, but a
temporary worker inanursinghomecaring directly for
residentsasacompetency eval uated nurseai demay not
come under the bill’s regulations. In the case of the
nursing home worker who sexualy assaulted the
mentally incapacitated resident previously mentioned,
the worker was from a "temp" agency.

Against:

Perhaps the timing of requiring federal background
checks is part of the problem. Though running a
criminal check through LEIN isnot ideal, it isat least
affordable and fast and so represents a good start in
beginning to require criminal background checks on
employeesin some health care facilities. Currently, it
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takes the state police about 90 days to run a state and
federal fingerprint check. Part of this time includes
mailing time, as all requests must movein and out of
the Criminal Justice Information Center in Lansing.
Michigan is one of only a few states that does not
transmit fingerprints eectronically to the FBI.
Reportedly, the capability for the state to do so is still
one to two years away. Once that system is up and
running, several weeks may be able to be shaved off
the needed response time, since time spent for the
records to travel to and from the center via the mail
system could be eliminated.

Another issueto consider iswhether or not Michigan
should ratify Public Law 105-251 of 1998 and become
a member of the National Crime Prevention and

Privacy Compact (see Background Information). The
compact establishes policies on civil access (e.g.,
background checks for employment purposes) of the
Interstate Identification Index. Unfortunately, the
compact is so new, that all the bugs have not been
worked out yet. Reportedly, some haveinterpreted the
new legidation as opening the door for the FBI to
releasecriminal history recordsdirectlytononcriminal
justice agencies. This would be unprecedented and
opens up a plethora of questions and concerns
regarding privacy and personal liberty. Since the hill
aludesthat crimina history records could be kept by
nursing home administrators, the feasability and
desirability of such personal information being kept by
noncriminal justice professionalsin alessthan secure
environment opens up liability as well as privacy
concerns. According to FBI staff, the advisory council
created by the federal legidation to implement the
compact iscurrently discussing such issues along with
possibleconflictswith existing federal lawsthat govern
how the FBI is to disseminate criminal background
information.

Perhaps a little more time is needed before requiring
nursing homes and other facilities to do federal
fingerprint searches. Intime, the compact will befully
operational and any possible conflicts with existing
federal laws should be resolved. In addition, time
should allow for the development of technology that
could speed up the response time for the background
checksand possibly trim costs. Further, timewill allow
funding issuesto be discussed and if so decided, allow
additional revenuetobeappropriatedtocover increases
in costs to the state police and nursing homes. In the
meantime, doing statewide name checks through the
LEIN system would at least be a good starting point.
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Against:

Many vulnerable elderly are cared for in adult foster
carehomes, but thesefacilitiesarenot mentionedinthe
bill.  Further, under current law, assisted living
facilitiesdo not haveto belicensed by the state, though
some are. However, these facilities are also not
covered by the hill. The bill’s provisions prohibit
persons with criminal backgrounds from being
employed only at nursing homes, county medical care
facilities, and homesfor the aged, and could therefore
inadvertentlyredirect personswith violent or predatory
natures to seek employment at adult foster care
facilitiesand assisted living centers. If theintent of the
legidation isto protect a vulnerable population, then
the ban on personswith criminal backgrounds should
be expanded across the board.

Response:

Adult foster carehomes are regul ated under a separate
statute, the Adult Foster Care Licensing Act (MCL
400.701 et a.). Reportedly, legidation to address
background checks for employees of adult foster care
homesis being considered and may beintroduced at a
future time. Likewise, the issue of licensing or
regulatingassigtedlivingfacilities, alongwith requiring
background checksfor employees, isnot without merit,
but is outside the scope of this hill.

POSITIONS:

The Department of Consumer and Industry Services
supportsthehill. (3-30-00)

TheMichigan Health and Hospital Association (MHA)
supportsthehill. (3-27-00)

TheHealth Care Association of Michigan supportsthe
bill. (4-7-00)

The Michigan Association of Homes and Services for
the Aging (MAHSA) supports the hill, but is still
concerned about the cost to do a national criminal
background check. (3-30-00)

TheMichigan Assisted Living Associationisgenerally
supportive of the bill, but has concerns regarding the
cost and implementation of anational search utilizing
fingerprinting. (3-31-00)
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Michigan Protection and Advocacy Service (MP&A)
supports the concept of the hill. (4-5-00)

Analyst: S. Stutzky

mThis analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not congtitute an
official statement of legidative intent.
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