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THE APPARENT PROBLEM:

Article 9 of the Uniform Commercial Code (UCC) is
the law in every state, as well as the District of
Columbia and Puerto Rico. It has governed the
mechanics of granting credit and enforcing creditors
rightsin the United States for four decades. Trillions
of dollars of commercial and consumer credit are
granted each year in securedtransactionsunder Article
9--for example, a manufacturer financing the
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First Analysis (5-17-00)

acquisition of amachine, aretailer financinginventory,
or aconsumer financing furniture for a new home.

Article 9 provides a set of rules that govern any
transaction, other than afinancelease, that invol vesthe
granting of credit coupled with acreditor’sinterestina
debtor’s personal property. If the debtor defaults, the
creditor may take possession of and sdl the property
(generdly called collateral) to satisfy the debt. The
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creditor’sinterestiscalled a“securityinterest.” Article
9 gpecifies how enforceable security interests may be
created, perfected and enforced, and who has thefirst
rights in the collateral when two or more competing
creditors have legally enforceable interests in the
collateral. Attachment and perfection of security
interests are the two most important events in the
creation of asecurity interest. “ Attachment” generally
occurs when the security interest becomes effective
between the debtor and creditor -- usually as provided
in the agreement between the parties. “Perfection”
occurswhen acreditor establisheshisor her “priority”
over other creditorsfor the same collateral. Perfection
usually resultsfrom thefiling of afinancing statement
in the appropriate public record. Usually (but not
always), the first creditor to file has first priority,
second to file hasthe next priority, and soon. Thisis
because the existence of the filed financing statement
ostensibly gives notice to other creditors of the
existenceof aclaimonthecollateral. Furthermore, any
secured creditor (one who has filed a financing
statement) has priority over all unsecured creditors.

However, Article 9 isfraught with exceptionsto these
rather simple basic rules. What constitutes perfection
(filingisnot theonly meansof perfection) isdependent
upon thekind of property that iscollateral. 1n addition
to filing, perfection can in some instances be
mai ntai ned through possession, attachment, or control
(in somecasesacreditor with control may havepriority
over onewho has perfected hisor her interest through
filing).

For al of its importance, Article 9 has not been
updated since 1972, and the world has changed
significantly since then. In 1990 the Permanent
Editorial Board for the UCC, under the auspices of the
American Law Ingtitute (ALI) and the National
Conference of Commissionerson Uniform State Laws
(NCCUSL), approved the establishment of a study
committeetoreview thesubject. Thestudy committee
issued its report in December of 1992, and in 1993 a
drafting committee was established. A final draft of
the article was approved by the ALI in May of 1998
and by the NCCUSL in July of 1998. As of January of
2000, Arizona, Cdifornia, Maryland, Montana,
Nebraska, Nevada, and Texas have all adopted the
revised UCC Article 9. Legidation has been
introduced in several other states, including Michigan,
toadopt therevisions. Given the nationwideimport of
Article 9, it is the hope of the Uniform Law
Commissionersthat the revision will be enacted by all
fifty states on or before its effective date of July 1,
2001.
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THE CONTENT OF THE BILLS:

HouseBill 5228 would reviseand implement revisions
of Article 9 of the UCC that have been recommended
by the National Conference of Commissioners on
Uniform State Laws. (Much of the explanation
reported bel ow isexcerpted from material s supplied by
the national conference.)

Summary of Revisions. Followingisabrief summary
of some of the more significant revisions of Article9
that areincluded in the hill.

Scope of Article 9. The hill will expand the types of
property that can betreated as collateral under Article
9 in severa respects, thus allowing more kinds of
transactionsto be covered under Article 9'sprovisions.
The following are types of property that are not
currently subject to Article 9, but would be subject to
the new article.

Deposit accounts. The bill would alow deposit
accounts to be treated as original collateral, except in
consumer transactions. The current Article 9 deals
with deposit accounts only as proceeds of other
collateral.

Sales of payment intangibles and promissory notes.
The bill would include most sadles of “payment
intangibles’ (defined as general intangibles under
which an account debtor’s principal obligation is
monetary) and “promissory notes’ as possible
collateral. Current law includes sales of accounts and
chattel paper as potential collateral, but does not
include sales of payment intangibles or promissory
notes.

Health careinsurancereceivables. Whiletransfersof
interests in insurance policies would continue to be
generally excluded from being collateral, ahealth care
insurance receivable would be included within the
definition of “account” and would be not be part of the
general exclusion.

Consignments. A consignment isaddlivery of goodsby
an owner to another person, who sellsthegoodsfor the
consignor. Thehill would generally treat a consignor
as holding a purchase money security interest against
the consignee’' s secured creditors.

Commercial tort claims. Article 9's new scope would
allow asecurityinterest tobetakenin “commercial tort
clams’ by narrowing the general exclusion of tort
claims. However, tort claims for bodily injury and
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other non-business tort claims of a natural person
would ill be excluded. The bill would define
“commercial tortclaim” asaclaimarisingintort where
theclaimantiseither an organization orisanindividual
andtheclaim arisesin thecourse of hisor her business
or profession and doesn’t include damagesfor personal
injury or death.

Supporting obligationsand property securing rightsto
payment. Thenew article also addresses explicitly (a)
obligations, such asguarantiesand | ettersof credit, that
support payment or performance of collateral such as
accounts, chattel paper, and payment intangibles, and
(b) any property (including real property) that secures
aright to payment or performancethat is subject to an
Article 9 security interest.

Transfers by states and governmental units of states.
The exclusion of transfers by states and their
governmental unitswould be narrowed to excludeonly
thosetransfers covered by another statute (other than a
statute generally applicableto security interests) tothe
extent the statute governs the creation, perfection,
priority, or enforcement of security interests.

Nonassignable general intangibles, promissory notes,
health careinsurancereceivables, and | etter-of-credit
rights. Thenew articlewould allow a security interest
toattach toletter-of-credit rights, health careinsurance
receivabl es, promissory notes, and general intangibles,
including contracts, permits, licenses, and franchises,
notwithstanding a contractual or statutory prohibition
against or limitation on assignment. Thearticlewould
alsoexplicitly protect third parties against any adverse
effect of the creation or attempted enforcement of the
security interest.

Generaly, theinclusion of transactions and collateral
within the scope of Article 9 will have no effect on
non-Article 9 law dealing with the alienability or
inalienability of property. For example, if a
commercia tort claim is nonassignable under other
applicable law, the fact that a security interest in the
claim is within the scope of Article 9 would not
overridetheother applicablelaw’ seffectiveprohibition
of assignment.

Duties of Secured Party. This article provides for
expanded duties of secured parties.

Release of control. A secured party with control of a
deposit account, investment property, or a
letter-of-credit right would have a duty to release
control when there was no secured obligation and no
further commitment to give value. The bill also
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contains anal ogous provisionswhen an account debtor
has been notified to pay a secured party.

Information. A secured party would have an expanded
duty to providethedebtor with information concerning
collateral and the obligations that it secures. The
charge for requested information would be increased
from $10 to $25; however, a debtor would remain
entitled to one free request every six months.

Default and enforcement. A secured party would also
have someadditional dutiesin connection with default
and enforcement. For example, the secured party
would have a duty to explain calculation of deficiency
or surplusin a consumer-goods transaction.

Choice of Law. Secured transactions may involve
morethan onestate. The creditor may bein one state,
the debtor in another, and the collateral in another;
furthermore, any of thethree may move from one state
to another during the life of the transaction. As a
result, Article 9 contains rules to determine which
state’'s law applies to the perfection, effect of
perfection, and priority of creditors. There are two
major changes to the choice of law provisionsin the
new article.

1) Wheretofile. Thenew Article9'sprovisionswould
change the choice of law rule governing perfection
(i.e., wheretofile) for most collateral to thelaw of the
jurisdiction wherethedebtor islocated. Under current
law, the jurisdiction of the debtor’s location governs
only perfection and priority of a security interest in
accounts, general intangibles, mobile goods, and, for
purposes of perfection by filing, chattel paper and
investment property.

2) Determining debtor’ slocation. Thebasdinerulefor
determiningthelocation of thedebtor would remainthe
debtor’ s place of business (or chief executive office, if
the debtor has more than one place of business).
However, the hill contains three major exceptions.
First, a"registered organization,” such asacorporation
or limited liability company, would be located in the
state under whose law the debtor was organized, e.g.,
acorporate debtor’ sstate of incorporation. Second, an
individual debtor would be located at his or her
principal residence. Third, there are special rulesfor
determining the location of the United States and
registered organi zationsorganized under thelaw of the
United States.

Location of non-U.S. debtors. If, applying the

foregoing rules, a debtor is located in a jurisdiction
whoselaw doesnot require public notice asacondition
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of perfection of a nonpossessory security interest, the
entity would be deemed to be located in the District of
Columbia. Thus, totheextent that thearticleappliedto
non-U.S. debtors, perfection could be accomplished in
many cases by a domestic filing.

Exceptions. Perfection, the effect of perfection or
nonperfection, and priority of possessory security
interests and agricultural liens would be governed by
the law of the jurisdiction where the collateral was
located. Deposit accounts would be governed by the
law of the location of the bank. Goods covered by
certificatesof title, and minerals, | etter-of-credit rights,
and investment property would continue to be subject
tothelaw of theplacewherethe collateral waslocated.

Thelaw governing perfection isdifferent from thelaw
governing the effect of perfection and priority for
negotiable documents, goods, instruments, money and
tangible chattel paper. The effect of perfection and
priority of nonpossessory security interests in these
typesof collateral would be determined by thelocation
of the collateral. Thus, the place to file or the place
where automatic perfection takes place is the location
of the debtor, but the impact of filing may be
determined by the law of the state wherethe collateral
islocated.

Perfection. A security interest is perfected when the
secured creditor has met the statutory requirementsfor
noticeto later creditors. There arefour basic kinds of
perfection: 1) by filing; 2) by possession; 3) by control;
and 4) automatic perfection. Unless otherwise noted,
conflicting security interests take priority in order of
filing or other perfectionsin time, and first in time
usually takes priority.

Filing. Filing afinancing statement in theappropriate
place of record maintained by the state would perfect
almost every kind of security interest, even if another
means of perfection were available.

Possession. A secured party could perfect his or her
interest in a wide range of collateral by taking
possession of the collateral. Possession would be the
only way to perfect an interest in money, unlessit is
proceed from a sale of property subject to a security
interest.

Control. A creditor isdeemedtohavecontrol whenthe
debtor’ sinterest can betransferred without thedebtor’ s
consent. The revisions would allow a creditor to
perfect an interest in deposit accounts and |etter-of-
credit rights, in addition to investment property, by
control. In fact, control would be the only way to

Analysis available @ http://www.michiganlegidature.org

perfect an interest in deposit accounts and |etter-of-
credit rights. It would be possibleto perfect an interest
in investment property by filing; however, perfection
by control would always have priority over perfection
by filing in such cases.

Automatic perfection. Generally, public notice is
required to perfect a security interest in collateral.
However, there are various types of security interests
that do not require public notice for perfection, and
thus are considered automatically perfected (eg.,
purchase-money security interests in consumer goods
other than automobiles). Automatic perfection would
be extended to a transfer of a health care insurance
receivable to a health care provider. Automatic
perfectionwould al so applytosecurity interestscreated
by sales of payment intangibles and promissory notes.
A perfected security interest in collateral supported by
a “supporting obligation” (such as an account
supported by a guaranty) would also be a perfected
security interest in the supporting obligation, and a
perfected security interest in an obligation secured by
a security interest or lien on property (eg., a red
property mortgage) would also be a perfected security
interest in the security interest or lien. A purchase
money security interest (PMS]) in consumer goods
would also be automatically perfected. It isthe only
type of automatic perfection that would not be merely
temporary. The article allows PMSIs to be taken on
computer software and livestock.

Electronic chattel paper. “Electronic chattel paper” is
a new term that would describe a record or records
consisting of information stored in an eectronic
medium (i.e., itisnot written). Perfection of asecurity
interest in electronic chattel paper could be by made by
control or filing.

Instruments, agricultural liens, and commercial tort
claims. The new article would expand the types of
collateral in which asecurity interest may be perfected
byfilingtoincludeinstruments. Agricultural liensand
security interestsin commercial tort claimswould also
be perfected by filing.

Possessory securityinterests. Several provisionsof the
new article address aspects of security interests
involving a secured party or a third party who isin
possession of the collateral. Some of the changes
resolve uncertaintiesin the current language. The hill
provides that if a third party has a possession of the
collateral, a security interest could be perfected by the
third party’s acknowledgment, in an authenticated
record, that thethird party isholding the collateral for
the secured party’'s benefit. However, a third party
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would not be required to make such an
acknowledgment and, if it did, the acknowledgment
would not impose any duties on the third party, unless
it otherwiseagreed. Further, if asecured party already
isin possession of the collateral, its security interest
would remain perfected by possession, even if it
delivered the collateral to athird party, provided that
the collateral was accompanied by instructionsto hold
it for the secured party or to redeliver it to the secured
party. The new article also clarifies the limited
circumstancesunder which thesecured party, by taking
possession, could perfect a security interest in goods
covered by a certificate of title.

Priority. Thenew articleincludesseveral new priority
rules and some specia rules relating to banks and
deposit accounts.

Purchase-money security interests: general;
consumer-goods transactions; inventory. The
provisions that explain purchase-money security
interests (PMS]) (although the term is not formally
“defined”) would be substantialy re-written. The
substantive changes, however, apply only to
non-consumer-goods  transactions. (Consumer
transactions and consumer-goods transactions are
discussed below.) For non-consumer-goods
transactions, the new language would provide that a
security interest in collateral could be (to some extent)
both aPM S| aswell asanon-PMSI, in accord with the
“dual status’ ruleapplied by some courtsunder current
Article 9 (thereby rgecting the“transformation” rule).
The definition provides an even broader conception of
aPMSI ininventory, yielding aresult that accordswith
private agreements entered into in response to the
uncertainty under current Article9. These provisions
treat consignments as purchase-money security
interests in inventory. They revise the PM S| priority
rules, but for the most part without material changein
substance, and clarify the priority rulesfor competing
PMSIsin the same collateral.

Purchase-money security interests in livestock;
agricultural liens. The new article provides a special
PMSI priority, similar to the inventory PMSI priority
rule, for livestock. The new article also recognizes
special non-Article 9 priority rules for agricultural
liens, which can overridethebasdlinefirst-in-timerule.

Purchase-money security interestsin software. Along
with the new definition of “software’, the new article
contains a new priority rule for a software
purchase-money security interest. A software PM S|
includes a PM S| in software that is used in goods that
are also subject to a PMS|. (Note aso that the
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definition of “chattel paper” has been expanded to
includerecordsthat evidenceamonetary obligation and
a security interest in specific goods and software used
in the goods.)

Investment property. Under the new article, the
priority rulesfor investment property are substantially
similar tothepriority rulesfoundin current law, which
were added in conjunction with the 1994 revisions to
UCC Article 8. If a secured party has control of
investment property, its security interest would be
senior toasecurity interest perfectedin another manner
(eg., by filing). Also, security interests perfected by
control would generally rank according tothetimethat
control is obtained or, in the case of a security
entittement or a commodity contract carried in a
commodity account, the time when the control
arrangement is entered into. This is a change from
current law, under which the security interests rank
equally. However, between asecuritiesintermediary’s
security interest in a security entitlement that it
maintains for the debtor and a security interest held by
another secured party, the securities intermediary’s
security interest would be senior.

Deposit accounts. Thenew priority rulesapplicableto
deposit accounts are patterned on and are similar to
those for investment property. If a secured party has
control of adeposit account, itssecurity interest would
be senior to a security interest perfected in another
manner (i.e., as cash proceeds). In addition, security
interests perfected by control would be ranked
according to the time that control is obtained, but
between a depositary bank’s security interest and one
held by another secured party, the depositary bank’s
securityinterest would besenior. A correspondingrule
would make a depositary bank’s right of set-off
generally senior to a security interest held by another
secured party. However, if the other secured party
became the depositary bank’ s customer with respect to
the deposit account, then its security interest would be
senior to the depositary bank’s security interest and
right of set-off.

Letter-of-creditrights. Under thehill, thepriorityrules
for security interests in letter-of-credit rights are
somewhat anal ogous to those for deposit accounts. A
security interest perfected by control would have
priority over one perfected in another manner (i.e., as
a supporting obligation for the collateral in which a
security interest is perfected). Security interestsin a
letter-of-credit right perfected by control would be
ranked according to the time that control is obtained.
However, the rights of a transferee beneficiary or a
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nominated person would be independent and superior
to the extent provided in the bill.

Chattel paper and instruments. As under the current
law, differing priority ruleswould apply to purchasers
of chattel paper who give new value and take
possession of the collateral (or, in the case of
electronic chattel paper, obtain control of the
collateral), depending on whether aconflicting security
interest in thecollateral isclaimed merely as proceeds.
The principal change relates to the role of knowledge
and theeffect of an indication of apreviousass gnment
of the collateral. The new language also affords
priority to purchasers of instruments who take
possession in good faith and without knowledge that
the purchase violates the rights of the competing
secured party. In addition, to qualify for priority,
purchasers of chattel paper, but not of instruments,
would have to purchase in the ordinary course of
business.

Proceeds. The new definition of “proceeds’ of
collateral wouldincludeadditional rightsand property
that arise out of collateral, such as distributions on
account of collateral and claims arising out of theloss
or nonconformity of, defects in, or damage to
collateral. The term also includes collections on
account of  “supporting obligations,” such as
guarantees. There are new priority rules that would
clarify when a special priority of a security interest in
collateral continues or does not continue with respect
to proceeds of the collateral.

Miscellaneouspriority provisions. Thenewarticlealso
includes (i) clarifications of selected
good-faith-purchaseand similar issues; (ii) new priority
rulesto deal with the “double debtor” problem arising
when a debtor creates a security interest in collateral
acquired by the debtor subject to a security interest
created by another person; (iii) new priority rules to
deal with the problems created when a change in
corporate structure or the like resultsin a new entity
that has become bound by the original debtor’'s
after-acquired property agreement; (iv) a provision
enabling most transferees of funds from a deposit
account or money to take free of asecurity interest; (v)
substantially rewritten and refined priority rulesdealing
with accessions and commingled goods; (vi) revised
priority rulesfor security interestsin goods covered by
a certificate of title; and (vii) provisions designed to
ensure that security interests in deposit accounts will
not extend to most transferees of funds on deposit or
payees from deposit accounts and will not otherwise
“clog” the payments system.
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Additional Provisions Relating to Third-Party
Rights. Part 4 of the new article, entitled “Rights of
Third Parties’, contains several provisionsrelating to
the relationships between certain third parties and the
partiesto secured transactionswhich under current law
are scattered throughout the article. Most of them are
essentially unchanged, but for updated language and
theinclusion of referencesappropriatetothe expanded
scope of thearticle. The new language would provide
that with regard to rights that were acquired by an
assignee, where the record did not include a required
statement limiting the debtor’s recovery to amounts
paid, the debtor’ s recovery would be treated as though
the record had included the required statement. The
provisions regarding the rights of an assignee,
modification of contracts, and discharge of an account
debtor would not apply to assignments of health care
insurance recelvables and would be subject to
consumer protections laws.

The new article contains new sections regarding the
alienability of debtor’ srights; providing that a secured
party is not obligated on debtor's contracts;
agreements not to assert defenses against an assignes;
the rights acquired by an assignee; modification of
assigned contracts, discharge of account debtors,
rendering restrictionson assignment of account, chattel
paper, promissory note, or payment intangible
ineffective; making restrictions on creation or
enforcement of security interest in leasehold interest or
lessor’'s residual interest ineffective. It also contains
new sections that make provisions that would restrict
the assignment of promissory notes, health care
insurance receivables, and certain general intangibles
ineffective and make restrictions on assignment of
letter-of-credit rights ineffective.

Filing. The primary and principal method for
perfecting a security interest under thenew Article9is
to file afinancing statement with the filing authority.
The new system of filing is designed to create a more
uniform system that is simpler and easier to use.

Medium-neutrality. The new system isdesigned to be
“medium-neutral”; that is, it makes clear that parties
could file and otherwise communicate with a filing
office by meansof recordscommunicated and stored in
media other than on paper.

I dentity of person who files a record; authorization.
The new articleis largely indifferent asto the person
who effectsafiling. Thisapproach isconsistent with,
and a necessary aspect of, eliminating signatures or
other evidenceof authorization from thesystem (except
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to the extent that filing offices may choose to employ
authentication proceduresin connectionwith el ectronic
communications). Aslong as the appropriate person
authorizes the filing, or, in the case of a termination
statement where the debtor is entitled to the
termination, it is largely insignificant whether the
secured party or another person files any given record.

Ingeneral, thedebtor’ sauthorization would berequired
for the filing of an initial financing statement or an
amendment that adds collateral. With one further
exception, a secured party of record’s authorization
would be required for the filing of other amendments.
The exception arises if a secured party has failed to
provideatermination statement that i srequired because
there is no outstanding secured obligation or
commitment to give value. In that situation, a debtor
would be authorized to file a termination statement
indicating that it has been filed by the debtor.

Financing statement formal requisites. The
requirements for a financing statement would be
significantly smplified. A financing statement would
provide the name of the debtor and the secured party
and an indication of the collateral that it covers. No
signatures would be required and the identity of the
person who does the actual filing isirrelevant. The
article sets forth guidelines for when a name provided
on afinancing statement is sufficient depending upon
thetype of entity that is being named to clarify when a
debtor’ snameiscorrect and when anincorrect nameis
insufficient.  In addition, a financing statement’s
description of covered collateral would be sufficient if
it reasonably identifieswhat is described or contains a
generic statement that the financing statement covers
“all assets’ or “all personal property.” (Note, however,
that a generic description would be inadequate for
purposes of a security agreement.) The effectiveness
of arecord would not be hindered by a filing office's
failure to correctly index the record. Further, to
facilitate eectronic filing, the new article would not
require that the debtor's signature or other
authorization appear on afinancing statement. Instead,
it would prohibit the filing of unauthorized financing
statementsandimposesliability upon thosewhoviol ate
the prohibition.

Filing-office operations. Under the recommended
uniform law, every state would have a central filing
authority. The only exception would be for fixture
filings, which continue to be made (and searched) in
thereal estaterecords. In Michigan, thecentral filing
authority would bethe secretary of state. The secretary
of state’ sofficewould be required to adopt and publish
rules to implement the article. The secretary of state
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would al so be expected to consult with the most recent
versionsof themode rules, other filing officesin other
jurisdictions, and take into consideration the rules,
practices and technology used by jurisdictions in
adopting, amending, and repealing filing-office rules.

Other changesfor filing officeswould include: First, a
filing office would have no discretion to reject an
initial financing statement or other record for any
reason other than failure to provide the record in an
appropriate media, failure to pay the full filing fee, or
failureto include the required information. A record
that was rgjected for other reasons would still be
considered to bevalid. Second, afiling office would
be required to link all subsequent records (e.qg.,
ass gnments, continuati on statements, etc.) totheinitial
financing statement to which they relate. Third, the
filing office could delete a financing statement and
related records from the files no earlier than one year
after lapse (Iapse normally isfive years after thefiling
date), and then only if acontinuation statement hasnot
been filed. Thus, a financing statement and related
records would be discovered by a search of the files
even after thefiling of atermination statement. Fourth,
the new article would mandate performance standards
for filing offices. Fifth, it provides that filing offices
could promulgate rules to deal with those details best
left out of the statute and requires the filing office to
submit periodic reports. Sixth, aprovision that allows
registers of deeds to charge 50 cents extra for chattel
instruments or financing statements that were not
prepared on 8 %2 x 13 inch paper would be removed.

Correction of records: Defaulting or missing secured
partiesand fraudulent filings. In order todeal with the
problems created by the filing of fraudulent financing
statements against public officials and other persons,
the new article would allow a debtor to file a
termination statement when asecured party wrongfully
refusesor failsto provideatermination statement. This
would al so address the problem of secured partiesthat
simply disappear through mergersor liquidations. In
addition, the article would provide a statutory method
by which adebtor who believed that afiled record was
inaccurate or was wrongfully filed could indicate that
fact in thefiles by filing a correction statement, albeit
without affecting the efficacy, if any, of thechallenged
record.

Extended period of effectivenessfor certain financing
statements.  Generally, financing statements are
effectivefor five years unless a continuation statement
is filed to continue the effectiveness for another five
years. However, the new article would providethat an
initial financing statement filed in connection with a
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“public-financetransaction” or a“manufactured-home
transaction” would be effective for 30 years.

National form of financing statement and related
forms. Thenew articlewould providefor and describe
uniform, national written formsof financing statements
and related written records that would have to be
accepted by afiling office that acceptswritten records.

Default and Enfor cement. When adebtor defaultson
an obligation secured under Article 9, a secured
creditor has a right to take the collateral, sl that
collateral, and apply the proceeds to pay off the debt.
If the proceeds are insufficient to meet the debt, the
debtor may be obligated to pay off the deficiency. If
thereisasurplus, thesurpluswill bepaidto the debtor,
unless there are other creditors who act to obtain
satisfaction of their debts. The revisions would not
fundamentally alter the rules for enforcement of a
security interest on debtor’ s default.

Rightsand dutiesof secondary obligor. Under thehill,
asecondary obligor would obtaintherightsand assume
the duties of a secured party if the secondary obligor
receives an assignment of a secured obligation, agrees
to assume the secured party’ s rights and duties upon a
transfer toit of collateral, or becomes subrogated tothe
rightsof the secured party with respect tothecollateral .
The assumption, transfer, or subrogation is not a
disposition of collateral, but it doesrelieve the former
secured party of further duties. The current law does
not address whether a secured party is relieved of its
dutiesin this situation.

Debtor, secondary obligors, waiver. The revisions
would clarify who has rights and to whom a secured
party owes specified duties when a default occurs.
Generally, therights and dutieswould be enjoyed by
and run to the “debtor,” defined to mean any person
with a non-lien property interest in collateral, and to
any “obligor.” With the exception of consumer
obligors, the rights and duties concerned affect
non-debtor obligors only if they are “secondary
obligors.” “Secondary obligor” is defined to include
one who is secondarily obligated on the secured
obligation, e.g., aguarantor, or one who hasaright of
recourse against the debtor or another obligor with
respect to an obligation secured by collateral.
However, thesecured party would berelieved from any
duty or liability to any person unlessthe secured party
knows that the person is a debtor or obligor. This
article generally prohibits waiver by a secondary
obligor of itsrightsand a secured party’ s duties when
a default occurs. However, a secondary obligor or
debtor could waive the right to notification of

Analysis available @ http://www.michiganlegidature.org

disposition of collateral and, in a non-consumer
transaction, theright toredeem collateral, but only after
the default occurs.

Rightsof coll ectionand enforcement of collateral. The
bill’ s explanation of the rights of a secured party who
seeks to collect or enforce collateral, including
accounts, chattel paper, and payment intangibl e, woul d
providegreater detail thanthecurrent language. Italso
would set forth the enforcement rights of a depositary
bank holding a security interest in a deposit account
maintained with thedepositary bank. Theseprovisions
relate solely to the rights of a secured party vis-a-visa
debtor with respect to collections and enforcement.
They would not affect the rights or duties of third
parties, such asaccount debtorson collateral, which are
addressed elsewhere. The new article would also
clarify the manner in which proceeds of collection or
enforcement are to be applied.

Disposition of collateral: Warrantiesof title. Thenew
article would impose the warranties of title, quiet
possession, and the like that are otherwise applicable
under other law on a secured party who disposes of
collateral. It alsowould providerulesfor theexclusion
or modification of those warranties.

Disposition of collateral: Notification, application of
proceeds, surplus and deficiency, other effects. A
secured party would be required to give natification of
adisposition of collateral to other secured parties and
lienholderswho havefil ed financing Satementsagainst
the debtor covering the collateral. However, the
provision would relieve the secured party from that
duty when the secured party undertakes asearch of the
records and a report of the results is unreasonably
delayed. Generally, whether notice was sent within a
reasonable amount of time is a question of fact;
however, in the case of non-consumer transactions, the
article specifies what would have to be included in a
notification of disposition and provides that a
notification sent 10 days or more before the earliest
time for disposition is sent within a reasonable time.
Thearticleprovidesformsand notification in consumer
and non-consumer transacti ons, which when completed
provide sufficient notice. The article also lists the
information needed to provide sufficient notice if the
formsare not used. Regardless of the notice' s format,
it would be adequate if it contains the required
information.  Any errors that are not serioudy
mi gl eading in non-consumer goodstransactionsor that
arenot mid eadingwith respect torightsprovided under
thearticleinaconsumer transaction would not voidthe
notice.

Page 8 of 12 Pages

(00-2T-G) 8G/G pue ‘LTHS - 20VS ‘8225 Si9 8snoH



Transfer of record or legal title. A new provision
would make it clear that a transfer of record or legal
title to a secured party in order to facilitate a
disposition would not of itself congtitute a disposition.
This rulewould apply regardless of the circumstances
under which the transfer of title occurs.

Strict foreclosure. Under the new article, a secured
party would be permitted (except in aconsumer goods
transaction) to accept collateral in partial satisfaction,
aswdll asfull satisfaction, of the obligations secured.
This right of strict foreclosure would extend to
intangibleaswell astangibleproperty. Thenew article
also takes into account the effects of an acceptance of
collateral ontherightsof junior claimants. Acceptance
of collateral in satisfaction of a debt could not be, in
and of itself, considered an unreasonable delay of
disposition. Strict foreclosure would be permissible if
it was commercially reasonable, and unreasonable
delay could occur only if the foreclosure itself was not
commercially reasonable,

Notificationtojunior creditors. Under thenew article,
a secured party who took collateral and disposed of it
upon default would have a broader obligation to notify
other secured parties and lien holders who have filed
financing statements against the debtor on the same
collateral than under current law. Thearticle contains
specific notification requirements, and the notification
would have to be given within a reasonable time (no
lessthan 10 daysafter the earliest timeof disposition of
collateral).

Effect of noncompliance: “ Rebuttable presumption”
test. In non-consumer goods transactions, a secured
party woul d be presumed to havecomplied with certain
provisions of the article relating to collection,
enforcement, disposition, or acceptance, unless the
debtor or secondary obligor placed the secured party’s
compliance at issue. |If the secured party was then
unableto provethat he or she had complied with those
reguirements, the articlewould require that the debtor
or secondary obligor be credited with the difference
between the actual disposition price and the price that
would have been paid if the disposition had been
conducted in acommercially reasonable manner. For
non-consumer transactions, the article would specify
that it intended to leave determination of the proper
rulesin consumer goods transactionsto the courts, but
that the courts could not infer the nature of the proper
rule in these cases from the limitations on non-
consumer goods transactions and that the courts could
continue to apply established approaches.

Analysis available @ http://www.michiganlegidature.org

“Low-price” dispositions. Calculation of deficiency
and surplus. Thenew article addresses the problem of
procedurally regular dispositionsthat fetch alow price.
It provides a special method for calculating a
deficiency if the proceeds from the disposition of the
collateral to a secured party, a person related to the
secured party, or asecondary obligor are” significantly
below the range of proceeds that a complying
disposition to a person other than the secured party, a
person related to the secured party, or a secondary
obligor would havebrought.” In these situationsthere
is reason to suspect that there may be inadequate
incentives to obtain a better price.  Consequently,
instead of cal culating adeficiency (or surplus) based on
the actual net proceeds, the deficiency (or surplus)
would be cal culated based on the proceeds that would
have been received in a disposition to a person other
than the secured party, a person related to the secured
party, or a secondary obligor.

Consumer Goods, Consumer-Goods Transactions,

and Consumer Transactions. The new article
(including the accompanying conforming revisions)
includes several specia rules for “consumer goods,”
“consumer transactions,” and “consumer-goods
transactions.” Consumer or consumer goods
transactions are those where an individual incurs an
obligation involving asecurityinterest on coll ateral that
is primarily for personal, family, or household
purposes. The revisions would make a distinction
between a consumer debtor and a consumer obligor.
Usudly they are the same person, but there are
occasionswhere aperson can bean obligor, but not the
debtor — for example, a person who guarantees the
payment of the debtor’ sdebt. Most of the special rules
regarding consumer transacti onspertain toenforcement
of a security interest after the debtor defaults on the
obligation. However, thearticlewould provide special
requirements for the contents of a notification of
disposition and a safe-harbor, “plain English”
notification form for consumer-goods transactions.

Right to redeem. A consumer debtor could not waive
hisor her right to redeem the collateral taken to satisfy
thedebt (thatis, theright to havethecollateral returned
upon satisfaction of the debt after a default). Any
attempt at such awaiver would be deemed ineffective.

Purchase money status. The requirements regarding
the allocation of payments for determining extent of
purchase-money status; the effect of
cross-collateralization, refinancing, restructuring, or the
like on purchase money status; and the secured party’s
burden of establishing extent of purchase-money status
would not apply to consumer-goods transactions.
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Furthermore, the limitation of those provisions to
transactions other than consumer-goods transactions
leaves to the courts the proper rules for
consumer-goods transactions and prohibits the courts
from drawing inferences from that limitation.

No dual statusrule. Generaly, the revisions would
specify that the same collateral could secure both a
purchase money security interest (PMSl) and a non-
PMSI. However, in the case of consumer transactions,
therevisionswould providethat the courtswould have
to determinewhether to apply thisruleor another rule.

Sufficient description. A description of consumer
goods, a security entitlement, a security account, or a
commodity account in aconsumer transaction could not
be made by category only.

Pre-payment rights. A consumer buyer who paid in
whole or in part before goods were ddlivered would
have enhanced rights to possession of the goods,
thereby accel erating the opportunity to achieve “buyer
in ordinary course of business’ status.

Deficiency statement. A consumer debtor or obligor
would be entitled to a written statement from the
secured party that explains what is owed after the
collateral hasbeen sold to satisfy the debt and explains
how it calculated that deficiency. Thiswould have to
be provided when the secured party first undertakesto
collect the deficiency.

No partial satisfaction. A secured party could not
accept collateral as partial satisfaction of a consumer
debt.

Preservation of claims and defenses. A consumer’s
rights to assert claims and defenses would be
preserved, even if the record did not contain certain
statementsthat arerequired in another law to preserve
thoserights.

Good Faith. The definition of “good faith” would
include not only “ honesty in fact” but also “the
observance of reasonable commercial standards of fair
dealing.” Thedefinition issimilar tothe onesadopted
in connection with other, recently completed revisions
of the UCC.

Filing fees. For arecord that was 100 pages long or
less, the filing fee would be $10. If the record were
more than 100 pages long, the feewould be $22. The
filing office could charge an additional $7 if the
financing statement to befiled wasin aform other than
the article’ s recommended form.

Analysis available @ http://www.michiganlegidature.org

Record searches. The charge for a record search
would be $6. If the party requesting the search
requested a certificate and the search disclosed more
than 100 currently effective records filed concerning
that debtor, an additional $6 would be charged. If the
person requested an expedited search, an additional
$25 would be charged. If the person requested copies
of the currently effective records disclosed by the
search, an additional $2 per page would be charged. If
the filing office was the secretary of state and the
person making the request asked for an impression
official seal on the certificate, an additional $6 would
be charged. These fees would not apply to fixture
filingsandfilingsas-extracted collateral or timber tobe
cut.

Transtion Provisions. Part 7 contains transition
provisions. Generally, unless the section included an
exception, the new articlewould apply to all aspects of
a transaction. After the new article takes effect, a
security interest that was perfected under the former
article will remain perfected under the new article,
though not for the samelength of time. A properlyfiled
financing statement under the former article would
remain effective (even though thefiling might beinthe
wrong state under the new article) until the earlier of
either a) the timethefinancing statement would lapse,
or b) five years after the effective date of the new
article. Perfection by amethod other than filing would
remain effective only for one year after the article’s
effective date, unlesstheinterest were perfected under
the new article during that time.

Conforming and Related Amendments to Other

UCC Articles. Appendix | contains several proposed
revisions to the provisions of other UCC articles.
Cross-references in other UCC articles to sections of
Article 9 also have been revised.

Effectivedateand repealers. Thebill would havean
effective date of July 1, 2001. This is the date
recommended by the NCCUSL. Thebhill would repeal
several sections that would be in conflict with new
language or have been moved in substantially similiar
formtoother areasinthearticle. However, aprovision
alowing the secretary of state to establish a
subscription service for the sale in bulk of documents
filed under Article9isnot included in the new article.

House Bills 5402 through 5417 would amend various
actsto update referencesin those acts to comport with
the new language of Article9 of the UCC. House Bill
5402 would amend the Vietham Veteran Era Bonus
Act(MCL 35.1037); HouseBill 5403 would amendthe
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Revenue Bond Act (MCL 141.114); House Bill 5404
would amend the Uniform Federal Lien Registration
Act (MCL 211.655); HouseBill 5405 would amend the
State Tax Lien Registration Act (MCL 211.684);
House Bill 5406 would amend the Michigan Vehicle
Code (MCL 257.58b); House Bill 5407 would amend
Public Act 387 of 1978 (MCL 257.934); House Bill
5408 would amend the Grain Dealers Act (MCL
285.67a); House Bill 5409 would amend the Higher
Education Facilities Authority Act (MCL 390.931);
House Bill 5410 would amend Public Act 289 of 1976
(MCL 390.1355); House Bill 5411 would amend the
Farm and Utility Equipment Act (MCL 445.1459);
House Bill 5412 would amend the Business
Corporation Act (MCL 450.1471); House Bill 5413
would amend the Nonprofit Corporation Act (MCL
450.2471); House Bill 5414 would amend the Savings
Bank Act (MCL 487.3501);_House Bill 5415 would
amend the Savings and Loan Act (MCL 491.420);
HouseBill 5416 would amend theMotor VehicleSales
Finance Act (MCL 492.114); HouseBill 5417 would
amend the Uniform Fraudulent Transfer Act (MCL
566.38); and House Bill 5758 would amend the Code
of Criminal Procedure (MCL 777.14).

House Bills 5404, 5405, 5407, 5408, 5414, 5416, and
5417 aretie-barred to House Bill 5228 and would not
take effect unless that bill were also enacted.

BACKGROUND INFORMATION:

This bill is one of several recommended to the
Michigan legislature by the Michigan Law Revision
Commission, in order to update and to recodify codes
of law, including for example, the Uniform
Commercial Code.

The Nationa Conference of Commissioners on
Uniform State Laws was created in 1892. The
conference identifies outmoded statutes, substantiates
its recommendations to eliminate those statutes with
scholarly research, and then drafts uniform updated
statutes. The updated "tentative" statutes are drafted
over several years, dlowing for ample review,
argument, and revision. Revisions of the drafts are
facilitated through anetwork of linkages constituted by
scholarsand practitionerswho serve asmembersof the
law sections of the federal and local bar associations,
aswell asthose who serve as volunteer commissioners
in state-level review commissions. These contexts
provide an opportunity for stakeholders to study
unacceptable statutes in light of emerging legal
doctrines. The conference proposes the new statutes,
first to thelaw sections, and then to the entirety of the
American Bar Association for review by scholars,
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teachersof law, andlegal practitioners. Onceendorsed
by the American Bar Association, theuniform statutes
are disseminated to a network of state-level Uniform
Law Commissions (for example, the Michigan Law
Revison Commission), whose members review the
proposals once again, and then in some instances
recommend their introduction as hills in the state
legidatures.

Accordingtotheconference, sinceitsorganization, the
conference has drafted morethan 200 uniform lawson
many subjects and in various fields of law, setting
patternsfor uniformity acrossthenation. Uniformacts
include the Uniform Commercial Code, the Uniform
Probate Code, the Uniform Child Custody Jurisdiction
Act, the Uniform Partnership Act, the Uniform
Anatomical Gift Act and the Uniform Limited
Partnership Act. Beginning in 1940, the conference
madeasignificant decision toattack major commercial
problems with comprehensive legal solutions--a
decision that set in motion the project to produce the
Uniform Commercial Code. Thecodetook ten yearsto
complete and another 14 years before it was enacted
acrossthe country. It remainsthesignature product of
the conference. Today the conference is recognized
primarily for itswork in commercial law, family law,
probate and estates, law of business organizations,
health law, and conflictsin law. It rarely drafts law
that isregulatory in character.

In Michigan, theLaw Revision Commission hasissued
morethan 30 annual reports, although the commission
was created by statute in 1986 (MCL 4.1401). Each
year the commission issues a report to describe the
topics of its study reports, and to recommend statutes.
Some statutesareenacted intolaw. Under itsenabling
statute, section 401 of Public Act 268 of 1986, the
commission’s membership is. four legidators to be
bicameral and bipartisan, thedirector of theLegidative
Service Bureau (or designee), and four members
appointed by the Legidative Council. TheLegidative
Council designatesthechair. Thecommission’ sreports
are available at its Web Site, http://www.dcl.edu.

FISCAL IMPLICATIONS:

Fiscal information is not available.
ARGUMENTS:

For:

It has been 28 years since Article 9 of the UCC has

been updated or revised. The revised Article 9
contains significant changes in the scope, rules, and
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proceduresregarding secured transactions. It will also
updatethearticleto recognize and work with therapid
growth of eectronic commerce. It will not only serve
to simplify and clarify many issues, but will also
expand the types of property and transactions covered
under the article. Asaresult, therevisionswill bring
greater certainty to an even larger number of
transactions. Thus, the revised Article 9 will serveto
reduce both transaction costs and the overall cost of
credit.

The revisions will bring Article 9 into the age of
intangible property and adapt it to modern financing
techniques. The new Article 9 will, among other
things, facilitate financing, reduce the costs of
financing, bring greater certainty to financing
transactions, and provide greater protections for
debtorsin the foreclosure process.

Against:

There are some concerns that the provisions of the
revised Article 9 that would require all filings (except
for fixtures) to be made centrally with the secretary of
state could impact negatively on local units dueto the
loss of filing fee income. It has also been suggested
that the same provisions could have a negative impact
upon certain local parties to such transactions by
reguiring them to gotothesecretary of statein order to
make a filing or check on the status of afiling.

POSITIONS:

The Alliance of American Insurers supports the bills.
(5-15-00)

The Michigan Credit Union League supportsthe bills.
(5-15-00)

TheMichigan Insurance Federation supportsthehills.
(5-15-00)

The Michigan Bankers Association supportsthe hills.
(5-16-00)

The Office of the Secretary of State supports the hills.
(5-16-00)

Analyst: W. Flory

mThis analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not congtitute an
official statement of legidative intent.
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