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THE APPARENT PROBLEM:

A real edtate licensee can act either as a buyer’s or
seller’s agent. An sdller’s agent acts on behalf of the
seller of real property, assisting the owner of the real
property with the marketing and sale of that property.
In these cases, thereal estate licensee must discloseto
the sdller any information that the licensee has about
thebuyer that could helpthesdller. Anlicenseewhois
acting as a buyer’s agent assists a would-be buyer to
find and get a good price on the right property. A
buyer’s agent owes a fiduciary duty to the would-be
buyer, rather than the seller. As a buyer’s agent, the
real estate licensee must disclose any information
known about the seller that could benefit the buyer.
Prior to 1993, although theseagency rel ationshipswere
alowed, a real estate licensee was not required to
disclose whether or not he or she was acting as a
buyer’'s or seller’s agent to a potential client. Public
Act 93 of 1993 required real estate licensees to tell
potential clientsthat thelicensee could act on behalf of
the buyer or sdller and required that the licensee and
theclient fill out aformindicating whether thelicensee
would be acting as aseller’s or buyer’sagent in hisor
her relationship with that client. Theact a so provided
for dual agency situations, wherethelicenseewoul d act
on behalf of both the seller and the buyer. Thistype of
agency isgenerally used when abuyer’s agent’ s client
wishes to buy a seller’ s agent’ s client’ s house and the
two agents work for the same broker. In such a
Situation, the agents may no longer disclose
information to either the buyer or seller and both the
sdller and buyer must be made aware of thedual agency
situation and consent to it in writing.

Under current law, areal estatelicenseeisrequired to
explain these types of reationships by providing
potential buyers or sellers with a disclosure form
explaining the nature of the agency relationships and
disclosing the type of relationship that the licensee
would have with that individual seller or buyer.

Unfortunately, onceasituation ariseswhereapotential
buyer (with a buyer’s agent agreement) expresses an
interest in a house that is being marketed by that
buyer’s agent, his or her co-workers, or the firm for
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which he or sheworks, theclients agency agreements
are effectively neutralized. It has been suggested that
the situation could beimproved by allowing real estate
agentstoenter into agreementsthat would requirethem
to continue to act on behalf of aparticular client, even
when a dual agency situation arises.

THE CONTENT OF THE BILL:

House Bill 5719 would amend the Occupational Code
toalowaparticular real estate sal esperson or associate
broker to be designated as the agent of an individual
client and would specify the nature of such a
relationship and thedutiesof the designated agent with
regard to other salespersons or associate brokers
employed by the same broker.

Under thebill, abroker and a client could enter into a
written “designated agency agreement.” A designated
agency agreement would name one of the broker’s
individual salespersons or associate brokers as that
particular client’s designated agent. The agreement
would also have to include the names of any associate
brokers authorized to act in a supervisory role in the
agency relationship (“supervisory brokers’).

Designated agents who were employed by the same
broker could represent different parties in the same
transaction without being considered dual agents.
[Note: The language in the bill could also be read to
allow an individual agent to represent two different
partiesin the sametransaction; however, it isexpected
that an amendment will be offered to eliminate that
possibility.] Generaly, a client with a designated
agency agreement would not be considered to have an
agency relationship with any of his or her designated
agent’s “dffiliated licensees’ (the other licensed
salespersons or associ ate brokers who were employed
by the same broker asthedesignated agent). However,
if a situation occurred where two designated agents
who were employed by the same broker were
representing different parties in the same real estate
transaction, the broker and the named supervisory
brokersin each agreement would be considered
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disclosed consensual dual agents for that real estate
transaction.

A designated agent's knowledge of confidential
information of a client would not be imputed to an
affiliated licensee who did not have an agency
relationshipwiththat client. A designated agent would
generadly be barred from disclosing a client’'s
confidential information toany licensee, whether or not
that licensee was affiliated with the agent. However, a
designated agent could disclose confidential
information to a supervisory broker in order to seek
adviceor assistancefor the client’ s benefit. Failureto
discloseinformation to aclient that had been obtained
through a present or prior agency relationship would
not be a breach of any duty or obligation tothat client.

In addition, the currently required licensee disclosure
statement (“Disclosure regarding real estate
relationships’) would have to include an “affiliated
licensee disclosure.” This section would be used to
indicate the relationship between the client and the
affiliated licensees. The disclosure statement would
haveto contain language specifying that either: “Only
the licensee' s broker and a named supervisory broker
have the same agency rdationship as the licensee
named below. If the other party in a transaction is
represented by an affiliated licensee, thenthelicensee' s
broker and all named supervisory brokers shall be
considered disclosed consensual dual agents.” Or “All
affiliated licensees have the same agency relationship
as the licensee named below.”

If there was no written designated agency agreement
between a client and a broker, the client would be
presumed to have an agency reationship with the
broker and all of that broker’s affiliated licensees.
However, an existing listing agreement or a buyer’s
agency agreement could be amended to establish a
designated agency rel ationship, tochangeadesignated
agent, or to change supervisory brokers at any time by
way of awritten addendum, signed by the parties.

MCL 339.2517
BACKGROUND INFORMATION:

Public Act 93 of 1993 amended theregulationsfor real
estate brokers and real estate agents to require that
prospective clients be given written disclosure of the
type of agency agreement that the agent would have
with the client.

The Occupational Code distinguishes between a real
estate broker and aredl estate salesperson. A broker is

Analysis available @ http://www.michiganlegidature.org

an individual, sole proprietorship, partnership,
association, corporation, common law trust, or
combination of those entitiesthat, among other things,
participatesin real estatetransactions. A salesperson
isaperson whoisemployed either directly or indirectly
by a licensed broker to engage in rea estate
transactions sales. Sometime a salesperson may be
referred to as an associate broker. In order toact asa
broker or asalesperson, onemust belicensed. In order
toreceive asalesperson’ slicense, aperson must filean
appropriate application, successfully complete no less
than 40 hours of courses on real estate principles,
including at least 4 hours of instruction on civil rights
law and equal opportunity in housing, and pass an
examination. In order to be licensed as a broker, in
addition to the requirements for licensing as a
salesperson, the applicant must successfully complete
no less than 90 hours of courses in real estate,
including no less than 9 hours of instruction on civil
rights law and equal opportunity in housing. In
addition, the code al so refersto associate brokers, who
areindividualswhoarelicensed asbrokers, but are not
the acting broker for the firm where they work. The
term licensee refers to both licensed salespersons and
licensed brokers.

FISCAL IMPLICATIONS:
Fiscal information is not available.
ARGUMENTS:

For:

According to supporters of the legidation, designated
agency laws have been adopted in 18 other states. The
bill will clarify and upholdtheagent/client relationship,
instead of requiring abuyer or seller agency agreement
to be abrogated whenever the partiesto the transaction
areboth represented by licenseesworking for the same
real estate broker. When a buyer or seller agreesto a
dual agency situation, he or sheisagreeing to give up
the negotiating assistance, advice, and advocacy that
woul d otherwise havebeen provided. Many agentsand
agencies fed that this situation places them in an
awkward position of effectively abandoningtheir client
at thetimetheir services are most needed.

By allowing a licensee to agree, up front, to be a
client’s designated agent, the bill will eliminate the
chance that if that client wants to negotiate with the
client of another agent who works for the same
company, both clients will find themseves
unrepresented.  Though opponents suggest that the
current law on dual agency isadequate, most clients, by
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the time a dual agency situation arises, have already
invested alot of timewith the agent they have chosen.
It is rare that a client, when confronted with a dual
agency situation, will seek out another agent to finish
thedeal. At that point most peoplewant to act quickly
tocompletethe sale-- theidea of finding another agent
isusually either not considered at all, or considered and
quickly rejected. Since most clientswill stay with the
agent they already have, in spite of a dual agency
situation, allowing the agent to continue to act on the
client’s behalf places the client in a better position by
allowing that agent to continue to fully represent that
client.

Proponentsal soarguethat imputing knowl edgehel d by
one salesperson to another salesperson, even if they
work for the same broker, is a fiction that is not
supportedinmost situations. At atimewhen somereal
estate agencies have offices nationwide, two agents
could work for the same firm, but in entirely different
officeswithinthestate. They might never havemet one
another, nor even know of the other agent’ s existence
prior to finding that he or she was representing the
other party in a proposed real estate transaction. To
presume that these two agents have knowledge of
confidential information about the other’s client is
unreasonable.

Against:

The bill essentially allows a licensee to represent that
heor sheisacting on behalf of a particular client when
a clear conflict of interest exists. The reason for the
existence of the dual agency provisionsin current law
istorequirethat clientsareinformed when asituation
arises where their agent can no longer ethically
represent them. Buyers and sdllers have naturally
opposing interests -- a buyer wantsto buy the house for
the lowest price that the seller will sdll it for and the
seller wantsto sdll it for asmuch asthe buyer will pay.
The bill will provide that under a designated agency
agreement, when a dual agency situation occurs, the
broker and supervisory brokers will automatically be
considered disclosed and consented to dual agents,
without having to disclosethat totheclient or get hisor
her consent.

Allowing the creation of “designated agent
agreements’ may well help sellersto get better prices
(which also works to the advantage of the agents and
the broker for which they work), but it will not help
buyers. Opponents suggest that thehill isaresponseto
the inroads in the representation of buyers that have
been made by agencies that represent only buyers.
Buyer’s agencies recognize that representing sellers
will create a conflict of interest and seek to avoid that
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risk by not engaging in the sale of real estate. Thehill
would allow companies that represent sellersto create
an illusion that they are able to serve both a buyer and
asdler inthesametransaction and fully represent and
advocate for both clients, in spite of the obvious
conflict of interest. Rather than forcing an agent totell
hisor her client that aconflict of interest exists, thehill
will allow the agent to hide behind a designated agent
agreement.

POSITIONS:

The Michigan Association of REALTORS® supports
the hill. (5-5-00)

Real Estate Agency Law Defenders opposes the hill.
(5-5-00)

TheMichigan Buyers Realty opposesthebill. (5-5-00)

Analyst: W. Flory

mThis analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not congtitute an
official statement of legidative intent.
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