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THE APPARENT PROBLEM:

On October 30, 1998, the City of New Orleansfiled the
first lawsuit on behalf of a city or other governmental
unit against the firearms industry (including dealers,
digributors, and manufacturers). Since then,
approximately 30 cities and counties, including
Alameda County (CA), Atlanta, Boston, Bridgeport
(CT), Camden City (NJ), Camden County (NJ),
Chicago, Cincinnati, Cleveland, Detroit, Gary (IN), Los
Angeles (including Compton, West Hollywood, and
Inglewood), LosAnged esCounty, Miami/Dade County,
Newark (NJ), Philadelphia, St. Louis, San Francisco
(including Berkeley, Sacramento, San Mateo County,
Oakland, and East Palo Alto), Washington D.C.,
Wayne County (M1), and Wilmington (DE), havefiled
lawsuits against gun manufacturers seeking
compensation for the public costs associated with gun
violence. (Judges in Cincinnati, Bridgeport, and
Miami-Dade County have dismissed the lawsuits
brought by thosegovernmental entities.) Accordingto
the lawsuits, the public costs associated with gun-
related violence, unintentional shootings, and teen
suicide include factors such as medical care, police
investigation, emergency personnel, public health
resources, courts, and prisons. It has been suggested
that if lawsuits against gun manufacturersare alowed
toproceed in Michigan, they should betaken up by the
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First Analysis (5-23-00)

attorney general, rather thanlocal unitsof government.

The debate over gun control is one of the most
rancorous of i ssuesfacing this country. However, gun
opponents have begun to move away from attempting
to impose dtricter limits on the sale, ownership, and
possession of firearms, and instead are attempting to
focus on ways of reducing accidents, suicidesand even
homi cidesby requiring gun ownerstoengagein certain
precautionary measures. Oneof these suggestionsisto
require the use of safety or trigger locks on guns.
Trigger locks are relatively smple and inexpensive
devicesthat attach to ahandgun’strigger, blocking its
use. They areremoved with akey or acombination. In
an effort to reach a solution for both the issue of
lawsuits against gun manufacturers and encouraging
theuseof trigger locks, legid ation hasbeen introduced
torequirefederallylicensed firearmsdealerstoinclude
atrigger lock or similar safety devicewith each firearm
sold and tobar local unitsof government from bringing
certain civil actions against gun manufacturers. In
addition, it has been suggested that tax credits for the
purchase of trigger locks or other safety or locking
devices, or firearm storage containers, would help
encourage their use among gun owners and would
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aleviate the impact of requirements that they be sold
with firearms.

THE CONTENT OF THE BILLS:

House Bills 5781 and 5782 would prohibit the sale of
firearms unless accompanied by trigger locks or
locking containers, provideimmunity fromliability for
firearms dealersif they comply with the requirements
of thelegidation, and generally prohibit local units of
government from bringing a civil action against a
manufacturer of firearms or ammunition. House Bill
5781 would amend Public Act 372 of 1972, which
regulates the sdlling, purchasing, possessing, and
carrying of certain firearms (MCL 28.435). HouseBill
5782 would amend the Code of Criminal Procedure
(MCL 777.11) to include violations in the statutory
sentencing guidelines.

Trigger locks with sale of firearms. Under House Bill
5781, a federally licensed firearms dealer would be
prohibited from selling afirearmin thestate unlessthe
saleincluded a commercially availabletrigger lock or
other device designed to disable the firearm and
prevent itsdischarge, or acommercially available gun
case or storage container that can be secured to prevent
unauthorized accesstothefirearm. Inthealternative,
a sale could be madeif the purchaser presented to the
dealer such atrigger lock or container and gave the
dealer acopy of apurchasereceipt for theitem that the
dealer could keep on file. In addition, a sale could not
be made unless the dealer gave the purchaser, free of
charge, a brochure or pamphlet that includes safety
information on the use and storage of thefirearm in a
home environment. Both dealer and purchaser would
havetosign astatement that the salewasin compliance
with these requirements, and the dealer would haveto
keep the statement and the receipt given to him or her
by the purchaser (if applicable) for at least six years.

The requirement to include a trigger lock or locking
container would not apply to a sale of afirearm to a
police officer or a police agency, nor would it apply to
thesale of an antiquefirearm, asthat termisdefinedin
the Michigan Penal Code. Further, the requirement
would not apply if the sdler was not a federally
licensed firearms dealer.

Notice to purchasers of liability. A federally licensed
firearms dealer would be required to post in a
conspicuous manner at the entrances, exits, and all
points of sale a notice that said, “You may be
criminally and civilly liable for any harm caused by a
person less than 18 years of age who lawfully gains
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unsupervised access to your firearm if unlawfully
stored.”

Immunity for dealers. A federally licensed firearms
dealer would not beliablefor damagesarising fromthe
use or misuse of a firearm if the sale of the firearm
complied with the bill, any other applicable state law,
and applicable federal law. The bill states that its
provisionswould not createacivil action or liability for
damages arising from the use or misuse of afirearm or
ammunition for a person, other than a federally
licensed firearms dealer, who produces a firearm or
ammunition.

Prohibition against lawsuits. Thebill would prohibit a
local unit of government from bringing a civil action
against any person who produces a firearm or
ammunition. Theauthoritytobringacivil action under
the bill would be reserved exclusively to the state and
could be brought only by the attorney general. The
court would be required to award costs and reasonable
attorney feesto each defendant named in acivil action
filed in violation of this provision.

Thehill provides several exceptionsto the prohibition
against lawsuits, including:

e a breach of contract, other contract action, or an
action based on aprovision of theUniform Commercial
Code, in which the political subdivison was the
purchaser and owner of the firearm or ammunition;

e expressed or implied warranties arising from the
purchase of afirearm or ammunition by an employeeor
agent of the political subdivision; and

e aproduct liability, personal injury, or wrongful death
action when an employee or agent or property of the
political subdivision hasbeen injured or damaged asa
result of a defect in the design or manufacture of the
firearm purchased and owned by the padlitical
subdivision.

However, the above exceptions would not allow an
action based on any of the following:

 afirearm’s or ammunition’s inherent potential to
cause injury, damage, or desath;

« failure to warn the purchaser, transferee, or user of
the firearm’s or ammunition’s inherent potential to
cause injury, damage, or desath;

« failure to sell with or incorporate into the product a
device or mechanism to prevent a firearm or
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ammunition from being discharged by an unauthorized
person, unless specifically provided for by contract.

Applicability of lawsuit provisions. Thehill specifies
that these provisions would not create a civil action.
Further, it specifies that they are intended only to
clarify the current status of the law in this state, and
therefore would apply to a civil action pending on the
date the bill took effect.

Penalties for violations. A person who violated the
provisions of the bill would be guilty of a
misdemeanor, punishable by up to 93 days
imprisonment, afine of up to $500, or both. A second
conviction would be a misdemeanor, punishable by
imprisonment for up to oneyear, afineof upto$1,000,
or both. A third or subsequent conviction would be a
felony, punishable by up to two years imprisonment, a
fine of up to $5,000, or both.

Sentencing guidelines. House Bill 5782 would amend
the Code of Criminal Procedure to place the crime of
“firearms sale without trigger lock or other device or
gun case or storage container” in the statutory
sentencing guidelines. The crime would be a class F
crime against public safety with a two year statutory
maximum sentence.

House Bill 5783 would amend the Income Tax Act
MCL (206.267) to allow, for tax years beginning after
December 31, 1999, ataxpayer toclaim acredit against
theincome tax for the purchase of each trigger lock or
other safety or locking device designed to render a
firearm temporarily inoperable or incapable of being
discharged. Thecredit wouldbefor thepurchaseprice,
not to exceed $25 per device. To bedigiblefor thetax
credit, the purchase would have to be made for
personal use and not for resale. If the amount of the
credit exceeded the taxpayer’ s tax liability for the tax
year, theexcess credit amount would berefunded tothe
taxpayer.

House Bill 5784 would amend the Income Tax Act
(MCL 206.268) to allow, for tax years beginning after
December 31, 1999, ataxpayer toclaim acredit against
the income tax for the purchase of a firearm storage
container designed to safely secure a firearm from
unauthorized access. The purchase would have to be
madefor thetaxpayer’ spersonal useand not for resale.
The credit would be for the purchase price of the
container, up to amaximum of $100. |f the amount of
the credit exceeded the taxpayer’ s tax liability for the
tax year, the excess credit amount would be refunded
to the taxpayer.
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BACKGROUND INFORMATION:

Thefollowing isexcerpted from theMarch/April 2000
edition of the Senate Fiscal Agency’'s Notes on the
Budget and Economy:

In November 1998, the attorneys general of 46 states
entered into a settlement with five tobacco companies
promising up to $206 billion over the next 26 yearsin
compensation for costsassoci ated with smoking-related
diseases. The tobacco cases were unusual, if not
unique, becausetheyinvolvedliability for productsthat
did function asintended, but with damaging outcomes.
On asimilar nation, some cities and counties recently
have filed lawsuits against gun manufacturers to
recover public costs associated with gun violence. In
addition to product liahility, these suits are based on
theories of negligence, nuisance, and unfair and
deceptive trade practices. The Centers for Disease
Control and Prevention report that in 1996, 34,000
people in the United States were killed by gunfire
(including more than 14,300 homicides, 18,100
suicides, and more than 1,100 unintentional shooting
deaths), making firearmssecond onlytomotor vehicles
as the most frequent cause of injury-related deathsin
the country. With the experience of the states
multibillion dollar settlement with the tobacco
companies in mind, the municipalities suing the gun
manufacturers may believe that they do not actually
havetowin alawsuit, but rather bring enough suitsto
inducethe gun manufacturersto takeresponsibility for
negotiation, reform, and control.

The lawsuits filed by the City of Detroit and Wayne
County allegethat thegun industry hascreated apublic
nuisance. The cause of action is based upon the
assertion that gun deders knowingly sdl, in
contradiction of existing law, large numbers of gunsto
juveniles and convicted felons, thereby contributing to
theillegal gun market and to the overall prevalence of
illegally possessed gunsin society. According to the
alegationsin the lawsuit, gun manufacturersarefully
aware both that these sales occur and that they
contributetoincidentsof gun violenceand significantly
interferewith the public health and safety of residents.
The lawsuits allege that because of the profitability of
these illegal sales, the manufacturers have turned a
blind eyeto the actionsof deal erswho makethese sales
and should be held accountable. The lawsuits also
claimthat thegunindustry ignoresitsresponsihility to
monitor and control the sales practices of gun
digtributors and dealers, who sell guns directly and
indirectlyintotheillegal marketplace. For example, the
City of Detroit and Wayne County sued gun
manufacturersand|ocal gun dealerson April 26, 1999,
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for more than $800 million for “willful blindness’ in
allowing gunsto be sold to criminals, youths, or other
irresponsible persons through straw purchases (gun
salesin which a dealer knowingly sells a weapon to
someone acting as a front-man for afelon or juvenile).

Accordingtoan articleintheDetroit Free Press(4-27-
99), Wayne County officials say that from 1990 to
1998, 5,264 children under 16 years of age were
charged with carrying a concealed weapon in Wayne
County. According to the lawsuit filed by the City of
Detroit, from 1992 through 1998, more than 1,550
youths under the age of 16 were shot in Detroit and
morethan 135 of these children werekilled by gunfire.
The suit claims that manufacturers knowingly and
deliberately exploit, rely upon, and help maintain an
active and profitable illegal gun market for felons,
juveniles, and other dangerous individuals who could
not purchaseagun legally. Thelawsuit al so assertsthat
the manufacturers and dealers are negligent in not
preventing felons and juveniles from obtaining
weapons. Furthermore, according to another articlein
the Detroit Free Press (3-9-99), the Urban Institute
found that rapes, robberies, assaults, and murders
committed with gunsin 1997 cost Detroit taxpayersan
estimated $850 million. The Journal of the American
Medical Association estimates that nationwide, the
yearly financial costs of gun violenceare $1.4 hillion
to $4 billion and another $19 hillion in indirect costs,
such asloss of productivity.

Inlight of recent public shootings by minors, President
Bill Clinton has urged federal legislation requiring
safety lockson all gunssold. Accordingtoanarticlein
the Detroit Free Press (3-3-00), Wayne County
recently reached an agreement with threelargeretailers
(Gander Mountain, Sports Authority, and Dick’ s
Sporting Goods) and all of their Michigan chain stores
to givefreetrigger locksto all firearm buyers. Thisis
apparently the first timethat retailers anywherein the
nation have voluntarily given freetrigger locksto gun
buyers without a law requiring them to do so.

The federal government and some state and local
governmentsreached an agreement on March 17, 2000,
with Smith & Wesson, the nation’s largest gun
manufacturer, which agreed to make some 80 reforms
concerning the design, distribution, and marketing of
guns. Among other provisions, the agreement requires
Smith & Wesson to install mandatory child-safety
devices on al guns within one year; introduce
personalized gun technology on al new guns within
threeyears; install internal 1ocking devices within two
years, offer magazine disconnect safeties to all
customerswithin oneyear; andinstall chamber |oaded
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indicators within oneyear. In addition, the agreement
requires Smith & Wesson to allow its guns to be sold
only to certain authorized deal ersand distributorswho
follow the specified terms and conditions governing
sdlesand digtribution, including mandatory background
checksat gun shows, firearms safety training, security
proceduresto prevent gun theft, and multiple handgun
saleslimitations. Dueto the agreement, the following
local governmentsreportedly have agreed to drop their
lawsuits against Smith & Wesson: Atlanta, Berkeley,
Bridgeport, Camden, Detroit, Gary, Inglewood, Los
Angeles, Miami/Dade County, St. Louis, and San
Francisco. The agreement al so was signed on behal f of
the State of New Y ork and Connecticut.

M eanwhile, Philade phiabecamethel atest municipality
totakegun makersto court whenit filed suit against 14
manufacturers (including Smith & Wesson) on April
11, 2000 (Associated Press, 4-12-00). The city is
seeking to recover costs from gun violence, including
medical care, police protection, emergency services,
and prisons, as well as force the defendants to add
safety featuresto gunsand changetheway weaponsare
marketed and distributed. Although the State of
Pennsylvania recently enacted legidlation prohibiting
local governmentsfrom suing firearms manufacturers,
that law reportedly bans lawsuits against the legal
marketing of guns, while the city contends that the
defendants marketed their productsillegaly.

FISCAL IMPLICATIONS:

According to the House Fiscal Agency, insufficient
data exists to accurately assess the fiscal impact of
House Bills 5783 and 5784; however, the credits
providedin thebillswould reduceincometax revenues
by an indeterminate amount and could possibly lead to
adeclinein the School Aid Fund. (5-15-00)

ARGUMENTS:

For:

The bill takes the spoonful of sugar approach to the
competing view points on the issue of gun control. It
will give gun control advocates a requirement that
trigger locks or other safety devices be sold with each
gun, and on the other hand, it will give gun rights
advocates a limitation of the right of local units of
government to bring certain civil actions against gun
manufacturers. It ishoped that those who oppose one
part of the bill will be enticed to support it anyway in
order to get enacted the part of the legidation with
which they agree. Gun control advocateswill haveto
give up theright for local units of government (cities,
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townships, etc.) (in particular those actions currently
being pursued by the City of Detroit and Wayne
County, athough the attorney general could take up
those same causes of action) to suegun manufacturers,
gun owners' rights advocates will have to accept the
reguirement that trigger locks be sold with each gun
(although the application of tax credit for the purchase
of those items will help alleviate the costs to the
individual gun owners).

Against:

Neither spoonful of sugar issweet enough to enticethe
swallowing of the medicine that goes with it. Gun
opponents feel that the only reason trigger locks are
even being offered is because of the pressure placed on
the industry by the current lawsuits and are loathe to
abandon theright for citiesand other municipalitiesto
bring such suits. Gun supporters, on theother hand, do
not feel that the restrictions on the lawsuits go far
enough -- the state would still be able to pursue such
lawsuits and most are fully aware of what happened to
the cigarette manufacturers when the states began
ingtituting lawsuits against that industry. Further, the
requirement of trigger locks is seen as just another
restriction on lawful gun ownership, whilethestateand
federal governments continue to do little to enforce
existing laws against the criminal use of guns.

Limitinglawsuitsagainst gun manufacturers
and dealers:

For:

According to gun owners' rights advocates, lawsits
like the ones filed by the city of Detroit and Wayne
County represent an unfair attack on gun manufacturers
who are being blamed for the bad behavior of both
dealersand purchaserswhoviolatethelaw. They point
out that there is no legal justification for imposing
higher standards for gun marketing and sales than
aready exist or than are imposed on other product
manufacturers (i.e., automobile manufacturers). Gun
owners' rights advocates argue that these lawsuits are
an egregious abuse of thelegal system, and represent a
blatant attempt to gain through litigation what gun
control advocates have been unableto achievethrough
legidation. Rather than suing gun manufacturers
because dealers and others are violating the law by
sdling guns to minors and/or felons, smply
prosecuting those dealers and purchasers who are
involved in illegal saleswould be a more direct and
more effectiveway of dealing with theproblem. There
arealready anumber of lawsin existencethat prohibit
and could be used to punish the behavior that formsthe
basis of the existing lawsuits; unfortunately they are
rarely, if ever, enforced.
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Response:

According to a July 23, 1999 articlein the New Y ork
Times, the Bureau of Alcohol, Tobacco and Firearms
is constrained by the Firearms Owners Protection Act
of 1986, which limited the bureau’ sinspections of gun
dealers, reduced penalties for keeping false records of
gun sales and rai sed the burden of proof for violations
by gun dealers. In addition, since the 1970s, court
decisionshavelimited sting operationsby rulingthat a
dealer could not be convicted of selling to a prohibited
buyer, a felon, for example, unless the undercover
agent buying the gun wasin fact afelon. Gun control
proponents also point out that the prosecution of any
federal court cases have been delayed by the large
number of federal judge appointments that have not
been filled.

Rebuttal:

If oneacceptstheargument that theBureau of Alcohal,
Tobacco and Firearms has limited effectiveness, gun
rights advocates suggest it should be remembered that
those many of those restrictions stem from abuses by
that agency. Furthermore, the sameadvocatespoint out
that even if the claimsthat federal laws areto difficult
to enforce were true, there are many state laws that
could, if better enforced, do afar better job of dealing
with the problems complained of in the l[awsuits than
the lawsuits themsel ves will.

Against:

According to gun control advocates, the bill’simpact
considerably favorsgun control opponents. They point
out that there are aready laws which alow courts to
dismiss cases that have no merit and point to the fact
that part of the ongoing cases brought by Detroit and
Wayne County were recently dismissed as proof that
theexisting system works. They further arguethat the
Detroit and Wayne County lawsuits against gun
manufacturers and dealers have already resulted in
improvements. In exchange for release from the
lawsuit, three of the defendants have changed their
practices, adopting new policies involving more
rigorous training and in-house investigations of their
compliance with existing laws. On a national levd,
Smith & Wesson, the oldest and largest manufacturer
of handguns, recently agreed to accept awidevariety of
restrictionsontheway it makes, sellsand distributesits
productsin exchangefor releasefrom lawsuitsbrought
by 15 cities and the assurances of the administration
and the attorney generals of New York State and
Connecticut that they woul d not suethe company. Gun
control proponents argue that for years they have
pressed for stiffer gun control measures and have been
thwarted by the gun lobby. Now, suddenly, two years
after these lawsuits started, one maor gun
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manufacturer has agreed to make significant changes
and, if these lawsuits are allowed to continue, others
may follow.

Trigger lock provisions:

For:

Many gun control supportersarguethat thetrigger lock
requirements represent a good first step. The
reguirementsfor trigger locks, both for thesaleand use
of such devices, will help to prevent the deaths of
children by accidental shootings. According to an
articlein U.S. Newsand World Report (12-2-96), close
to 500 children and adolescents are killed in firearms
accidents each year, and supporters of thetrigger lock
provisions argue that many of these accidental
shootings could be prevented by use of trigger locks or
other devices. Themore carefully stored agun is, the
less likely it is that the gun could be involved in an
accidental shooting.

Against:

According to proponents of the current lawsuits
ingtituted by the City of Detroit and the County of
Wayne, therequirement that trigger locksbe sold with
each gun purchased from a federally licensed gun
dealer will not help keep guns out of the hands of
criminals when dealers are sdlling guns directly to
criminals and underage persons through “ straw man”
purchases. Further, opponentsof thebill arguethat the
trigger lock provisions are so watered down that they
will have little positive impact.

POSITIONS:

The National Rifle Association supports the bills. (5-
19-00)

The Michigan Coalition for Children and Families
supports requirements for trigger locks and locking
containers, but has no position on the lawsuit
provisions of the hill. (5-18-00)

TheMichigan United Conservation Clubsisneutral on
thebills. (5-19-00)

The Prosecuting Attorneys Association of Michigan
has not taken a position on the hills. (5-17-00)

The Michigan Partnership to Prevent Gun Violence
opposes House Bills 4781 as long as it includes any
provisions barring local units of government from
bringing lawsuits. (5-19-00)
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The Michigan Trial Lawyers Association opposes
House Bill 5781. (5-19-00)

Analyst: W. Flory

mThis analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not congtitute an
official statement of legidative intent.
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