HBA4525, As Passed House, December 8, 1999

SUBSTITUTE FOR
HOUSE BILL NO. 4525

A bill to anmend 1931 PA 328, entitled
"The M chi gan penal code,"
by anendi ng sections 520a, 520d, and 520e (MCL 750. 520a,
750. 520d, and 750. 520e), section 520a as anended by 1983 PA 158
and sections 520d and 520e as anended by 1996 PA 155, and by
addi ng section 520n.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 520a. As used in —seetionrs—528a+t6520 TH S
CHAPTER

(a) "Actor" nmeans a person accused of crimnal sexual
conduct .

(b) "Devel opnental disability" neans an inpairnent of gen-
eral intellectual functioning or adaptive behavior which neets

the followng criteria:
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(1) It originated before the person becane 18 years of age.

(11) It has continued since its origination or can be
expected to continue indefinitely.

(mim) It constitutes a substantial burden to the inpaired
person's ability to performin society.

(mv) It is attributable to 1 or nore of the foll ow ng:

(A) Mental retardation, cerebral palsy, epilepsy, or
autism

(B) Any other condition of a person found to be closely
related to nental retardati on because it produces a simlar
impai rment or requires treatnment and services simlar to those
required for a person who is nentally retarded.

(C "EMOTI ONAL OR MENTAL HEALTH SERVI CES OR TREATMENT" MEANS
ASSESSI NG, DI AGNOSI NG, TREATI NG, OR COUNSELI NG A CLI ENT OR
PATI ENT FOR A MENTAL OR EMOTI ONAL | LLNESS, SYMPTOM OR DI SORDER,
TO UNDERSTAND AN UNCONSCI OQUS OR CONSCI QUS MOTI VATI ON, TO RESCLVE
AN EMOTI ONAL, RELATI ONSHI P, OR ATTI TUDI NAL CONFLI CT, OR TO MODI FY
A BEHAVI OR THAT | NTERFERES W TH EFFECTI VE EMOTI ONAL, SOCI AL, OR
| NTELLECTUAL FUNCTI ONI NG

(D —€e)y— "Intimate parts" includes the primary genital
area, groin, inner thigh, buttock, or breast of a human bei ng.

(E) "MEMBER OF THE CLERGY" MEANS ANY OF THE FOLLOW NG

(1) AN I NDI VIDUAL WHO I S ORDAI NED OR OTHERW SE OFFI ClI ALLY
RECOGNI ZED BY A CHURCH, DENOM NATI ON, RELI A OQUS ASSOCI ATI ON, OR
RELI G QUS SECT AS BEI NG A RELI G QUS LEADER OF THAT CHURCH, DENOW
| NATI ON, RELI d QUS ASSCCI ATI ON, OR RELI G QUS SECT.
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(11) A LAYPERSON WHO I S DESI GNATED TO PROVI DE SPI RI TUAL
COUNSELI NG OR ADVI CE ON BEHALF OF A CHURCH, DENOM NATI ON,

RELI G QUS ASSCOCI ATI ON, OR RELI G QUS SECT.

(1m1) AN I NDI VI DUAL WHO HOLDS HI MSELF OR HERSELF QUT AS
BEI NG AN | NDI VI DUAL DESCRI BED | N SUBPARAGRAPHS (1) TO (11).

(F) "MENTAL HEALTH PROFESSI ONAL" MEANS ElI THER OF THE
FOLLOW NG

(1) THAT TERM AS DEFI NED I N SECTI ON 100B OF THE MENTAL
HEALTH CODE, 1974 PA 258, MCL 330. 1100B.

(1) AN I NDI VI DUAL WHO HOLDS HI MSELF OR HERSELF OUT AS BEI NG
A MENTAL HEALTH PROFESSI ONAL AS DEFI NED | N SECTI ON 100B OF THE
MENTAL HEALTH CODE, 1974 PA 258, MCL 330. 11008B.

(G —eH— "Mental illness" nmeans a substantial disorder of
t hought or nobod which significantly inpairs judgnent, behavior,
capacity to recognize reality, or ability to cope with the ordi-
nary demands of life.

(H —te)— "Mentally disabl ed" neans that a person has a
mental illness, is nentally retarded, or has a devel opnent al
di sability.

(') 95— "Mentally incapable" neans that a person suffers
froma nental disease or defect which renders that person tenpo-
rarily or permanently incapable of appraising the nature of his
or her conduct.

(J) tg— "Mentally incapacitated” neans that a person is
rendered tenporarily incapable of appraising or controlling his
or her conduct due to the influence of a narcotic, anesthetic, or

ot her substance adm nistered to that person wi thout his or her
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consent, or due to any other act commtted upon that person
wi t hout his or her consent.

(K) th)— "Mentally retarded” neans significantly subaverage
general intellectual functioning which originates during the
devel opnmental period and is associated with inpairnent in adap-
tive behavior.

() — "Physically hel pl ess" neans that a person is
unconsci ous, asleep, or for any other reason is physically unable
to communi cate unwi |l lingness to an act.

(M —)— "Personal injury" neans bodily injury, disfigure-

ment, nmental angui sh, chronic pain, pregnancy, disease, or |oss
or inpairment of a sexual or reproductive organ.

(N) —)— "Sexual contact" includes the intentional touching
of the victims or actor's intimate parts or the intentional
touching of the clothing covering the inmediate area of the
victims or actor's intimate parts, if that intentional touching
can reasonably be construed as being for the purpose of sexual
arousal or gratification.

(O —B— "Sexual penetration” neans sexual intercourse,
cunni lingus, fellatio, anal intercourse, or any other intrusion,
however slight, of any part of a person's body or of any object
into the genital or anal openings of another person's body, but
em ssion of senen is not required.

(P) "SPIRITUAL COUNSELI NG OR ADVI CE'" MEANS ASSESSI NG DI AG
NOSI NG TREATI NG OR COUNSELI NG AN | NDI VIDUAL I N A SPIRI TUAL OR
RELI G QUS CONTEXT FOR A MENTAL OR EMOTI ONAL | LLNESS, SYMPTOM OR
DI SORDER, TO UNDERSTAND AN UNCONSCI QUS OR CONSCI QUS MOTI VATI ON,
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TO RESOLVE AN EMOTI ONAL, RELATI ONSHI P, OR ATTI TUDI NAL CONFLI CT,
OR TO MODI FY A BEHAVI OR THAT | NTERFERES W TH EFFECTI VE EMOTI ONAL,
SOCI AL, OR I NTELLECTUAL FUNCTI ONI NG,

(Q —€tm— "Victin nmeans the person alleging to have been
subjected to crimnal sexual conduct.

Sec. 520d. (1) A personis guilty of crimnal sexual con-
duct in the third degree if the person engages in sexual penetra-
tion with another person and if any of the followi ng circum
stances exi st:

(a) That other person is at |east 13 years of age and under
16 years of age.

(b) Force or coercion is used to acconplish the sexua
penetration. Force or coercion includes but is not limted to
any of the circunstances listed in section 520b(1)(f)(1) to (V).

(c) The actor knows or has reason to know that the victimis
mentally incapable, nentally incapacitated, or physically
hel pl ess.

(d) That other person is related to the actor by bl ood or
affinity to the third degree and the sexual penetration occurs
under circunstances not otherwi se prohibited by this chapter. It
is an affirmati ve defense to a prosecution under this subdivision
that the other person was in a position of authority over the
def endant and used this authority to coerce the defendant to vio-
| ate this subdivision. The defendant has the burden of proving
this defense by a preponderance of the evidence. This subdivi-
sion does not apply if both persons are lawfully married to each

other at the tinme of the alleged violation.
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(E) THE ACTOR I S A MENTAL HEALTH PROFESSI ONAL AND THE SEXUAL
PENETRATI ON OCCURS DURI NG OR WTHI N 2 YEARS AFTER THE PERI OD I N
VH CH THE VICTIM IS H'S OR HER CLI ENT OR PATI ENT AND NOT H S OR
HER SPOUSE. THE CONSENT OF THE VICTIM IS NOT A DEFENSE TO A
PROSECUTI ON UNDER THI' S SUBDI VI SI ON.

(F) THE ACTOR I S A MEMBER OF THE CLERGY AND THE SEXUAL PENE-
TRATI ON OCCURS DURI NG OR WTHI N 2 YEARS AFTER THE PERIOD I N WHI CH
THE ACTOR | S PROVI DI NG EMOTI ONAL OR MENTAL HEALTH SERVI CES OR
TREATMENT OR SPI RI TUAL COUNSELI NG OR ADVICE TO THE VICTIM WHO | S
NOT' H'S OR HER SPOUSE, AS PART OF HS OR HER DUTI ES AS A MEMBER
OF THE CLERGY. THE CONSENT OF THE VICTIM IS NOT A DEFENSE TO A
PROSECUTI ON UNDER THI S SUBDI VI SI ON.

(2) Crimnal sexual conduct in the third degree is a felony
puni shabl e by inprisonnment for not nore than 15 years.

Sec. 520e. (1) A personis guilty of crimnal sexual con-
duct in the fourth degree if he or she engages in sexual contact
wi th another person and if any of the follow ng circunstances
exi st:

(a) That other person is at |east 13 years of age and under
16 years of age, and the actor is 5 or nore years ol der than that
ot her person.

(b) Force or coercion is used to acconplish the sexua
contact. Force or coercion includes but is not limted to any of
the foll ow ng circunstances:

(1) When the actor overcones the victimthrough the actual
application of physical force or physical violence.
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(11) When the actor coerces the victimto submt by
threatening to use force or violence on the victim and the
victimbelieves that the actor has the present ability to execute
t hese threats.

(11m) Wien the actor coerces the victimto submt by threat-
ening to retaliate in the future against the victim or any other
person, and the victimbelieves that the actor has the ability to
execute this threat. As used in this subdivision, "to retaliate"
i ncludes threats of physical punishment, kidnapping, or
extortion.

(1v) Wen the actor engages in the nmedical treatnment or
exam nation of the victimin a manner or for purposes which are
medi cally recogni zed as unet hical or unacceptabl e.

(v) Wien the actor achieves the sexual contact through con-
ceal nent or by the elenent of surprise.

(c) The actor knows or has reason to know that the victimis
mentally incapable, nentally incapacitated, or physically
hel pl ess.

(d) That other person is under the jurisdiction of the
departnent of corrections and the actor is an enpl oyee or a con-
tractual enployee of, or a volunteer with, the departnent of cor-
rections who knows that the other person is under the jurisdic-
tion of the departnment of corrections.

(e) That other person is a prisoner or probationer under the
jurisdiction of a county for purposes of inprisonnent or a work
program or other probationary programand the actor is an

enpl oyee or a contractual enployee of or a volunteer with the
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county who knows that the other person is under the county's
jurisdiction.

(f) The actor knows or has reason to know that the juvenile
division of the probate court, the circuit court, or the
recorder's court of the city of Detroit has detained the victim
inafacility while the victimis awaiting a trial or hearing, or
commtted the victimto a facility as a result of the victim
havi ng been found responsible for commtting an act that woul d be
acrin if conmtted by an adult, and the actor is an enpl oyee or
contractual enployee of, or a volunteer with, the facility in
which the victimis detained or to which the victimwas
comm tted.

(g) That other person is related to the actor by bl ood or
affinity to the third degree and the sexual contact occurs under
ci rcunst ances not otherwi se prohibited by this chapter. It is an
affirmati ve defense to a prosecution under this subdivision that

the other person was in a position of authority over the

def endant and used this authority to coerce the defendant to vio-
| ate this subdivision. The defendant has the burden of proving
this defense by a preponderance of the evidence. This subdivi-
sion does not apply if both persons are lawfully married to each
other at the tinme of the alleged violation.

(H THE ACTOR | S A MENTAL HEALTH PROFESSI ONAL AND THE SEXUAL
CONTACT OCCURS DURING OR WTHIN 2 YEARS AFTER THE PERI OD I N WHI CH
THE VICTIM IS H'S OR HER CLI ENT OR PATI ENT AND NOT' H' S OR HER
SPOUSE. THE CONSENT OF THE VICTIM IS NOT A DEFENSE TO A
PROSECUTI ON UNDER THI S SUBDI VI SI ON
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(') THE ACTOR I S A MEMBER OF THE CLERGY AND THE SEXUAL
CONTACT OCCURS DURING OR WTHIN 2 YEARS AFTER THE PERI OD I N WHI CH
THE ACTOR | S PROVI DI NG EMOTI ONAL OR MENTAL HEALTH SERVI CES OR
TREATMENT OR SPI RI TUAL COUNSELI NG OR ADVICE TO THE VICTIM WHO | S
NOT H'S OR HER SPOUSE, AS PART OF HS OR HER DUTI ES AS A MEMBER
OF THE CLERGY. THE CONSENT OF THE VICTIM IS NOT A DEFENSE TO A
PROSECUTI ON UNDER THI S SECTI ON.

(2) Crimnal sexual conduct in the fourth degree is a m sde-
meanor puni shable by inprisonnment for not nore than 2 years or a
fine of not nore than $500. 00, or both.

SEC. 520N. (1) IF A MENTAL HEALTH PROFESSI ONAL OR MEMBER OF
THE CLERGY HAS REASON TO BELI EVE THAT AN I NDI VIDUAL HE OR SHE | S
TREATI NG COUNSELI NG, OR ADVISING | S A VICTIM OF A VI OLATI ON OF
SECTI ON 520B, 520C, 520D, 520E, OR 520G AND THAT THE VI OLATI ON
WAS COW TTED BY A MENTAL HEALTH PROFESSI ONAL OR MEMBER OF THE
CLERGY, THE MENTAL HEALTH PROFESSI ONAL OR MEMBER OF THE CLERGY
SHALL PROVPTLY ASK THE | NDI VI DUAL | F HE OR SHE WANTS H M OR HER
TO MAKE A REPORT UNDER THI S SUBSECTI ON. THE MENTAL HEALTH PRO-
FESSI ONAL OR MEMBER OF THE CLERGY SHALL | NFORM THE | NDI VI DUAL
THAT THE REPORT DCES NOT REQUI RE THE | DENTI FI CATI ON OF THE | NDI -
VI DUAL AS THE VICTIM OF THE VI OLATION. | F THE | NDI VI DUAL | NFORVS
THE MENTAL HEALTH PROFESSI ONAL OR MEMBER OF THE CLERGY THAT HE OR
SHE WOULD LI KE H M OR HER TO MAKE THE REPORT, THE | NDI VI DUAL
SHALL PROVI DE THE MENTAL HEALTH PROFESSI ONAL OR MEMBER OF THE
CLERGY WTH A WRI TTEN CONSENT TO THE REPORT AND SHALL SPECI FY
VWHETHER THE | NDI VI DUAL" S | DENTI TY MAY BE | NCLUDED | N THE REPORT.
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(2) WTH N 30 DAYS AFTER THE | NDI VI DUAL PROVI DES THE MENTAL
HEALTH PROFESSI ONAL OR MEMBER OF THE CLERGY A REPORT UNDER
SUBSECTI ON (1), THE MENTAL HEALTH PROFESSI ONAL OR MEMBER OF THE
CLERGY SHALL REPORT THE SUSPECTED VI OLATI ON TO BOTH OF THE
FOLLOW NG

(A) THE DEPARTMENT OF STATE POLICE. | F THE DEPARTNMENT
DETERM NES THE | NDI VI DUAL ALLEGED TO HAVE COW TTED THE VI OLATI ON
IS IN A LI CENSED OCCUPATI ON, THE DEPARTMENT SHALL PROVPTLY NOTI FY
THE APPROPRI ATE LI CENSI NG OR REAQ STRATI ON BOARD OF THE ALLEGED
VI CLATI ON.

(B) THE POLI CE DEPARTMENT OF THE LOCAL UNI T OF GOVERNVENT I N
VWH CH THE VI OLATI ON ALLEGEDLY OCCURRED.

(3) A REPORT UNDER THI' S SECTI ON SHALL CONTAI N ONLY | NFORVA-
TION THAT | S NECESSARY TO | DENTI FY THE MENTAL HEALTH PROFESSI ONAL
OR MEMBER OF THE CLERGY PROVI DI NG THE REPORT AND THE | NDI VI DUAL
ALLEGED TO HAVE COWM TTED THE VI CLATI ON AND | NFORVATI ON REGARDI NG
THE ALLEGED VI OLATI ON. THE REPORT SHALL NOT CONTAI N | NFORVATI ON
| DENTI FYI NG THE ALLEGED VI CTI M UNLESS THE VI CTI M HAS REQUESTED
THAT H'S OR HER | DENTI TY BE | NCLUDED.

(4) A MENTAL HEALTH PROFESSI ONAL OR MEMBER OF THE CLERGY WHO
| NTENTI ONALLY FAILS TO FILE A REPORT UNDER THI'S SECTION IS GUILTY
OF A M SDEMEANOR PUNI SHABLE BY | MPRI SONVENT FOR NOT MORE THAN 93
DAYS OR A FINE OF NOT MORE THAN $500. 00, OR BOTH.

(5 A REPORT AND A RECORD MADE FROM A REPORT UNDER THI S SEC-
TION THAT IS MAI NTAI NED BY THE DEPARTMENT OF STATE POLICE, A
LOCAL POLI CE DEPARTMENT, A LI CENSI NG OR REGQ STRATI ON BOARD, A
PROSECUTI NG ATTORNEY, OR OTHER PERSON, OFFI CI AL, OR I NSTI TUTI ON
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| S CONFI DENTI AL AND | S EXEMPT FROM DI SCLOSURE UNDER THE FREEDOM
OF | NFORVATI ON ACT, 1976 PA 442, MCL 15. 231 TO 15. 246.

(6) I NFORVATI ON REGARDI NG THE | DENTITY OF A VICTIM OR
ALLEGED VI CTI M OF SEXUAL CONTACT BY A MENTAL HEALTH PROFESSI ONAL
OR MEMBER OF THE CLERGY SHALL NOT BE DI SCLOSED BY AN | NDI VI DUAL
REQUI RED TO REPORT THE VI CLATI ON OR BY ANY OTHER PERSON VWHO HAS
RECEI VED OR HAS ACCESS TO A REPORT OR RECORD UNDER THI S SECTI ON
UNLESS THAT DI SCLOSURE |S WTH THE CONSENT I N WRI TI NG OF THE
VICTIM OR ALLEGED VICTIM  TH' S SUBSECTI ON DCES NOT PROHI BI T THE
DEPARTMENT OF STATE POLI CE, A LOCAL POLI CE DEPARTMENT, A PROSE-
CUTI NG ATTORNEY, OR A LI CENSI NG OR REG STRATI ON BOARD WTHI N THI S
STATE FROM EXCHANG NG | NFORMATI ON FROM A REPORT OR RECORD REGARD-
| NG A MENTAL HEALTH PROFESSI ONAL OR MEMBER OF THE CLERGY.

(7) |F THE DEPARTMENT COF STATE POLI CE RECEI VES 2 OR MORE
REPORTS UNDER THI S SECTI ON REGARDI NG THE SAME MENTAL HEALTH PRO-
FESSI ONAL OR MEMBER OF THE CLERGY, THE DEPARTMENT SHALL PROVI DE
THE | NFORVATI ON FROM THE REPORTS TO THE APPROPRI ATE PROSECUTI NG
ATTORNEYS.

(8) A PERSON WHO | NTENTI ONALLY DI SCLOSES CONFI DENTI AL | NFOR-
MATION IN VICLATION OF THIS SECTION | S GU LTY OF A M SDEMEANOR
PUNI SHABLE BY | MPRI SONVENT FOR NOT' MORE THAN 93 DAYS OR A FI NE OF
NOT MORE THAN $500. 00, OR BOTH.

(9) A PERSON WHO I N GOCD FAI TH MAKES A REPORT OR RECCRD
UNDER THIS SECTION IS | MVUNE FROM ANY CIVIL OR CRIM NAL LI ABILITY
FOR MAKI NG THE REPORT. I T IS A REBUTTABLE PRESUMPTI ON THAT A
PERSON WHO MAKES A REPORT UNDER THI S SECTI ON ACTED | N GOCD
FAITH  THE | MMUNI TY PROVI DED UNDER THI S SUBSECTI ON DOES NOT
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1 APPLY TOCIVIL OR CRIM NAL LI ABILITY RESULTI NG FROM A VI OLATI ON
2 FOR VH CH A REPORT | S REQUI RED UNDER THI S SECTI ON.

2000 5Enacti ng section 1. This anendatory act takes effect June 1,

December 2, 1999
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