HB4737, As Passed House, October 21, 1999

SUBSTITUTE FOR
HOUSE BILL NO. 4737

A bill to amend 1961 PA 236, entitled
"Revi sed judicature act of 1961,"
(MCL 600. 101 to 600.9948) by anending the title and by addi ng

section

An

2969; and to repeal acts and parts of acts.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
TI TLE

act to revise and consolidate the statutes relating to

the organi zation and jurisdiction of the courts of this state;

the powers and duties of such courts, and of the judges and ot her

officers thereof; the fornse and attri butes of civil clains and

actions;

the time within which civil actions and proceedi ngs may

be brought in said courts; pleading, evidence, practice and pro-

cedure i
courts;

certain

n civil and crimnal actions and proceedings in said
to provide renedies and penalties for the violation of

provisions of this act; —ant— to repeal all acts and
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parts of acts inconsistent wwth —— or contraveni ng any of the
provisions of this act; AND TO REPEAL ACTS AND PARTS OF ACTS.

SEC. 2969. (1) AS USED IN THI' S SECTI O\

(A) "ACTUAL DAMAGES" MEANS DI RECT ECONOM C LOSSES PROXI -
MATELY CAUSED BY A COVWUTER DATE FAI LURE. ACTUAL DAMAGES MNAY
| NCLUDE FEES, | NTEREST, OR PENALTIES CHARGED TO A PERSON I N PRI V-
| TY OF CONTRACT W TH A FI NANCI AL | NSTI TUTI ON, EI THER BY A THI RD
PARTY | F THE FEES, | NTEREST, OR PENALTIES ARE THE RESULT CF A
COVPUTER DATE FAI LURE ATTRI BUTABLE TO THE FI NANCI AL | NSTI TUTI ON,
OR BY THE FI NANCI AL | NSTI TUTI ON. ACTUAL DAMAGES DO NOT | NCLUDE
OTHER | NDI RECT, SPECI AL, OR | NCI DENTAL DANMAGES OR EXEMPLARY OR
NONECONOM C DAMAGES.  ACTUAL DAMAGES ARE LIM TED BY A WRI TTEN
CONTRACT BETWEEN THE PARTIES UNLESS 1 OF THE PARTIES TO THE CON-
TRACT |'S AN I NDI VI DUAL OR THE CONTRACT | S VALUED AT LESS THAN
$100, 000. 00.

(B) "AFFILI ATE" MEANS A PERSON THAT IS IN CONTROL OF, IS
UNDER THE CONTROL OF, OR IS UNDER COVMON CONTROL W TH ANOTHER
PERSON.

(C "COWUTER' MEANS A HI GH SPEED DATA PROCESSI NG DEVI CE
THAT PERFORMS LOG CAL, ARI THVETI C, OR MEMORY FUNCTI ONS BY THE
MANI PULATI ONS OF ELECTRONI C OR MAGNETI C | MPULSES AND | NCLUDES ALL
| NPUT, OUTPUT, PROCESSI NG, STORAGE, OR COMMUNI CATI ON FACI LI TI ES
THAT ARE CONNECTED OR RELATED TO THE DEVI CE.

(D) "COWPUTER DATE FAI LURE" MEANS A MALFUNCTI ON, | NCLUDI NG
BUT NOT LIMTED TO, THE MALFUNCTI ON OF AN ELECTRONI C OR MECHANI -
CAL DEVICE OR THE I NABILITY OF A COWUTER, A COWUTER NETWORK, A
COWUTER PROGRAM COMPUTER SOFTWARE, AN EMBEDDED CHI P, OR A
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COWPUTER SYSTEM TO ACCURATELY STORE, PROCESS, RECEI VE, OR

TRANSM T DATA, THAT | S CAUSED DI RECTLY OR | NDI RECTLY BY THE FAI L-
URE OF A COWUTER, A COMPUTER NETWORK, A COMPUTER PROGRAM COMW
PUTER SOFTWARE, AN EMBEDDED CH P, OR A COWUTER SYSTEM TO ACCU-
RATELY OR PROPERLY RECOGNI ZE, CALCULATE, DI SPLAY, SORT, OR OTHER-
W SE PROCESS DATES OR TIMES IN THE YEARS 1999 AND 2000, AND
BEYOND.

(E) "COVPUTER NETWORK" MEANS AN | NTERCONNECTI ON OF 2 OR MORE
COWPUTERS OR COMPUTER SYSTEMS BY SATELLI TE, M CROMVE, LI NE,
CABLE, WRI NG OR OTHER COWMUNI CATI ON MEDI UM W TH THE CAPABI LI TY
TO TRANSM T | NFORMATI ON AMONG THE COMPUTERS OR COVPUTER SYSTEMS.

(F) "COWUTER PROGRAM' MEANS AN ORDERED SET OF DATA- CODED
| NSTRUCTI ONS OR STATEMENTS THAT WHEN EXECUTED BY A COVPUTER CAUSE
THE COMPUTER SYSTEM TO PROCESS DATA OR PERFORM SPECI FI C
FUNCTI ONS.

(G "COWUTER SOFTWARE" MEANS A SET OF COVPUTER PROGRANMS,
PROCEDURES, AND ASSOCI ATED DOCUVMENTATI ON RELATED TO THE OPERATI ON
OF A COWUTER, COWPUTER SYSTEM OR COVPUTER NETWORK.

(H "COWUTER SYSTEM' MEANS A COMVBI NATI ON OF A COWUTER OR A
COVPUTER NETWORK W TH THE DOCUMENTATI ON, COMPUTER SOFTWARE, OR
PHYSI CAL FACI LI TI ES SUPPORTI NG THE COMPUTER OR COVPUTER NETWORK.

(1) "CONTROL" MEANS POSSESSI ON OF THE AUTHORI TY, DI RECTLY OR
| NDI RECTLY, TO DI RECT OR CAUSE THE DI RECTI ON OF THE MANAGEMENT OR
POLI CI ES OF A PERSON.

(J) "EMBEDDED CHI P* MEANS A SI NGLE OR MULTI PLE M CROPROCES-
SOR CHI P THAT OPERATES | N CONJUNCTI ON W TH SOFTWARE, | NCLUDI NG
SOFTWARE ON THE CHI P | TSELF, THAT I N SOVE WAY CONTROLS A DEVI CE
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OR EQUI PMENT, | NCLUDI NG BUT NOT LIMTED TO, A COMPUTER OR OTHER
ELECTRONI C OR MECHANI CAL DEVI CE.

(K) "FINANCI AL | NSTI TUTI ON' MEANS AN | NSURED DEPCSI TORY
| NSTI TUTI ON AS DEFINED IN 12 U. S.C. 1813(c)(2), A CRED T UNI ON,
AND AN AFFI LI ATE OF A CREDI T UNI ON OR | NSURED DEPOsI TORY
| NSTI TUTI ON.

(1) "NONECONOM C DAMAGES" MEANS PAIN, SUFFERI NG | NCONVE-

NI ENCE, PHYSI CAL | MPAI RVENT, DI SFI GUREMENT, MENTAL ANGUI SH, EMO-
TI ONAL DI STRESS, LOSS OF SOCI ETY AND COVPANI ONSHI P, LOSS OF CON
SORTI UM | NJURY TO REPUTATI ON, HUM LI ATI ON, OR OTHER NONPECUNI ARY
DAMAGES CAUSED BY A COMPUTER DATE FAI LURE.

(M "PERSON' MEANS AN | NDI VI DUAL, CORPCORATI ON, PARTNERSHI P,
ASSCCI ATION, LIMTED LI ABILITY COMPANY, TRUST, OR OTHER LEGAL
ENTI TY.

(N) "RESI DENTI AL MORTGAGE" HAS THE SAME MEANI NG AS THE TERM
"FEDERALLY RELATED MORTGAGE LOAN' UNDER SECTI ON 3 OF THE REAL
ESTATE SETTLEMENT PROCEDURES ACT OF 1974, PUBLIC LAW 93-533, 12
U S. C 2602.

(O "SERVI CER' MEANS THE PERSON, | NCLUDI NG A SUCCESSOR,
RESPONSI BLE FOR RECEI VI NG A SCHEDULED PERI CDI C PAYMENT FROM AN
| NDI VI DUAL UNDER THE TERMS OF A RESI DENTI AL MORTGACGE, | NCLUDI NG
AMOUNTS FOR AN ESCROW ACCOUNT, AND FOR MAKI NG PAYMENT OF PRI NCI -
PAL AND | NTEREST AND OTHER PAYMENTS W TH RESPECT TO THE AMOUNT
RECEI VED FROM THE BORRONER AS ARE REQUI RED BY THE MORTGACGE
TERMS. SERVI CER | NCLUDES THE PERSON, | NCLUDI NG A SUCCESSOR, THAT
MAKES OR HOLDS A LCAN | F THAT PERSON ALSO SERVI CES THE LCQAN.
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(P) "YEAR 2000 READI NESS PLAN' MEANS A PLAN PURSUANT TO
WH CH A FI NANCI AL | NSTI TUTI ON TAKES ACTI ON THAT | S REASONABLY
CALCULATED TO AVO D MATERI AL DI SRUPTI ON OF | TS OPERATI ONS AS A
RESULT OF A COWUTER DATE FAI LURE OF A COWUTER, COVPUTER NET-
WORK, COMPUTER PROGRAM COWVPUTER SOFTWARE, EMBEDDED CHI P, OR COM
PUTER SYSTEM UNDER THE CONTROL OF THE FI NANCI AL | NSTI TUTI ON.

(2) EXCEPT AS PROVI DED I N SUBSECTION (3), TH S SECTI ON GOV-
ERNS EVERY ACTI ON AGAI NST A FI NANCI AL | NSTI TUTI ON OR AN EMPLOYEE,
OFFI CER, OR DI RECTOR OF A FI NANCI AL I NSTI TUTI ON TO RECOVER DAM
AGES RESULTI NG DI RECTLY OR | NDI RECTLY FROM AN ALLEGED COVPUTER
DATE FAI LURE | F THE FI NANCI AL | NSTI TUTI ON HAS MADE A GOOD FAI TH
EFFORT TO MAKE AND | MPLEMENT A YEAR 2000 READI NESS PLAN. A
FI NANCI AL | NSTI TUTI ON THAT HAS SUBSTANTI ALLY COWPLI ED W TH THE
REQUI REMENTS OF THE FI NANCI AL | NSTI TUTI ON' S PRI MARY STATE OR FED-
ERAL REGULATOR TO ADDRESS READI NESS FOR COVPUTER DATE FAI LURES | S
PRESUMED TO HAVE MADE A GOOD FAI TH EFFORT TO MAKE AND | MPLEMENT A
YEAR 2000 READI NESS PLAN.

(3) THI'S SECTI ON DOES NOT APPLY TO AN ACTI ON TO RECOVER DAM
AGES FOR A VWVRONGFUL DEATH OR I NJURY TO A PERSON RESULTI NG
DI RECTLY OR | NDI RECTLY FROM A COMPUTER DATE FAI LURE.

(4) A FINANCI AL | NSTI TUTI ON AND THE EMPLOYEES, OFFI CERS, AND
DI RECTORS OF THE FI NANCI AL | NSTI TUTI ON ARE NOT LI ABLE TO A PERSON
NOT IN PRIVITY OF CONTRACT W TH THE FI NANCI AL | NSTI TUTI ON FOR
DAMAGES OR OTHER RELI EF RELATI NG TO A COWUTER DATE FAI LURE.

(5) THE LIABILITY OF A FI NANCI AL | NSTI TUTI ON THAT
EXPERI ENCES A COVWUTER DATE FAILURE | S LIM TED TO ACTUAL
DANVAGES.
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(6) EXCEPT AS OTHERW SE PROVIDED IN THI'S SECTI QON, A PERSON
THAT TRANSACTS BUSI NESS ON MATTERS DI RECTLY OR | NDI RECTLY AFFECT-
| NG RESI DENTI AL MORTGAGES SHALL NOT CAUSE OR PERM T A FORECLOSURE
ON A RESI DENTI AL MORTGAGE AGAI NST AN | NDI VI DUAL | F THE BASI S FOR
THE FORECLOSURE |'S AN | NACCURATE OR LATE PAYMENT ON THE RESI DEN-
TI AL MORTGAGE THAT | S CAUSED BY A COMPUTER DATE FAI LURE. SUBJECT
TO THE OTHER PROVI SIONS OF THI S SECTI ON, W THI N 7 BUSI NESS DAYS
AFTER AN | NDI VI DUAL LEARNS OF THE COMPUTER DATE FAI LURE THAT
CAUSED H' S OR HER | NACCURATE OR LATE MORTGAGE PAYMENT, THE I NDI -
VI DUAL SHALL NOTIFY THE SERVI CER OF H' S OR HER MORTGAGE OF THE
COVPUTER DATE FAI LURE AND SHALL PROVI DE THE SERVI CER W TH AVAI L-
ABLE DOCUMENTATI ON RELATI NG TO I T.

(7) SUBSECTI ON (6) DOES NOT APPLY UNLESS THE 7- BUSI NESS- DAY
NOTI CE | S STRICTLY COVPLI ED W TH AND THAT NOTI CE I S G VEN BEFORE
MARCH 15, 2000. SUBSECTION (6) DOES NOT APPLY TO A RESI DENTI AL
MORTGAGE PAYMENT UPON VWH CH DEFAULT OCCURS, OR W TH RESPECT TO
VWH CH | MM NENT DEFAULT | S FORESEEABLE, BEFORE DECEMBER 15, 1999.
SUBSECTI ON (6) DELAYS, BUT DOES NOT PROCHI BI T, THE ENFORCEMENT OF
FI NANCI AL OBLI GATI ONS AND DOES NOT OTHERW SE EFFECT OR EXTI NGUI SH
OBLI GATI ONS UNDER A RESI DENTI AL MORTGAGE. | F AN I NDI VI DUAL" S
MORTGAGE PAYMENT |'S NOT PAI D AND THE MORTGAGE' S SERVI CER DCES NOT
GRANT AN EXPRESSLY WRI TTEN TI ME EXTENSI ON FOR THE PAYMENT, AN ACT
TO FORECLOSE THE MORTGAGE PRCHI BI TED BY SUBSECTI ON (6) MAY BE
I NI TI ATED OR RESUMED, BUT NOT BEFORE THE LATER OF JANUARY 29,
2000, OR 28 DAYS AFTER THE SERVI CER RECEI VES THE NOTI CE REQUI RED
BY SUBSECTI ON (6).
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(8) THE COURT SHALL REDUCE THE AMOUNT OF DAMAGES RECOVERABLE
I N AN ACTI ON SUBJECT TO THI'S SECTI ON I N PROPORTI ON TO THE AMOUNT
OF A CONTRI BUTI NG ACT OR OM SSI ON THAT IS ATTRI BUTABLE TO A THI RD
PARTY ENGAGED BY A FI NANCI AL | NSTI TUTI ON TO MAKE AND | MPLEMENT
ALL OR PART OF I TS YEAR 2000 READI NESS PLAN AND | N PROPORTI ON TO
THE AMOUNT OF RESPONSI BI LI TY OF THE PERSON SEEKI NG DAMAGES UNDER
THI S SECTI ON.

(9) THI S SECTI ON SHALL APPLY TO ALL LEGAL AND EQUI TABLE
ACTI ONS RELATI NG TO A COWUTER DATE FAI LURE THAT HAVE NOT BEEN
FULLY AND FI NALLY ADJUDI CATED AS OF THE EFFECTI VE DATE OF THI S
SECTI ON.

(10) THI S SECTI ON DOES NOT CREATE A NEW CAUSE OF ACTION OR
REMEDY FOR COMPUTER DATE FAI LURE.

(11) AN ACTI ON SUBJECT TO THI S SECTION IS BARRED | F NOT COwv
MENCED BEFORE JANUARY 1, 2001.

(12) TH' S SECTI ON | S REPEALED JANUARY 1, 2003.
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