HB4881, As Passed House, November 30, 1999

HOUSE BI LL NO. 4881

A bill to anmend 1931 PA 328, entitled
"The M chi gan penal code,"
by anendi ng sections 520c and 520e (MCL 750.520c and 750. 520e),
section 520c as anended by 1983 PA 158 and section 520e as
anended by 1996 PA 155.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
1 Sec. 520c. (1) A person is guilty of crimnal sexual con-
2 duct in the second degree if the person engages in sexual contact

3 wth another person and if any of the follow ng circunstances

4 exists:

5 (a) That other person is under 13 years of age.

6 (b) That other person is at |least 13 but |less than 16 years
7 of age and any of the foll ow ng:

8 (1) The actor is a nenber of the same household as the

9 victim
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(11) The actor is related by blood or affinity to the fourth
degree to the victim

(11m) The actor is in a position of authority over the
victimand the actor used this authority to coerce the victimto
subm t.

(c) Sexual contact occurs under circunstances involving the
conmm ssi on of any other felony.

(d) The actor is aided or abetted by 1 or nore other persons
and either of the follow ng circunstances exists:

(1) The actor knows or has reason to know that the victimis
mental ly incapable, nentally incapacitated, or physically
hel pl ess.

(11) The actor uses force or coercion to acconplish the
sexual contact. Force or coercion includes but is not limted to
any of the circunstances |listed in sections 520b(1)(f)(1) to
(v).

(e) The actor is arned with a weapon, or any article used or
fashioned in a manner to | ead a person to reasonably believe it
to be a weapon.

(f) The actor causes personal injury to the victimand force
or coercion is used to acconplish the sexual contact. Force or
coercion includes but is not [imted to any of the circunstances
listed in section 520b(1)(f)(1) to (V).

(g) The actor causes personal injury to the victimand the
actor knows or has reason to know that the victimis nentally

i ncapabl e, nentally incapacitated, or physically hel pless.
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(h) That other person is nentally incapable, nentally
di sabl ed, nentally incapacitated, or physically hel pless, and any
of the follow ng:

(1) The actor is related to the victimby blood or affinity
to the fourth degree.

(11) The actor is in a position of authority over the victim
and used this authority to coerce the victimto submt.

(1) THAT OTHER PERSON | S UNDER THE JURI SDI CTI ON OF THE
DEPARTMENT OF CORRECTI ONS AND THE ACTOR | S AN EMPLOYEE OR A CON-
TRACTUAL EMPLOYEE OF, OR A VOLUNTEER W TH, THE DEPARTMENT OF COR-
RECTI ONS WHO KNOWS THAT THE OTHER PERSON | S UNDER THE JURI SDI C-

TI ON OF THE DEPARTMENT OF CORRECTI ONS.

(J) THAT OTHER PERSON IS A PRI SONER OR PROBATI ONER UNDER THE
JURI SDI CTI ON OF A COUNTY FOR PURPOSES OF | MPRI SONVENT OR A WORK
PROGRAM OR OTHER PROBATI ONARY PROGRAM AND THE ACTOR | S AN
EMPLOYEE OR A CONTRACTUAL EMPLOYEE OF OR A VOLUNTEER W TH THE
COUNTY OR THE DEPARTMENT OF CORRECTI ONS WHO KNOWs THAT THE OTHER
PERSON | S UNDER THE COUNTY' S JURI SDI CTI ON.

(K) THE ACTOR KNOW5 OR HAS REASON TO KNOW THAT A COURT HAS
DETAINED THE VICTIMIN A FACILITY WHILE THE VICTIM IS AWAI TI NG A
TRIAL OR HEARING OR COW TTED THE VICTIM TO A FACILITY AS A
RESULT OF THE VI CTI M HAVI NG BEEN FOUND RESPONSI BLE FOR COWMM TTI NG
AN ACT THAT WOULD BE A CRIME | F COW TTED BY AN ADULT, AND THE
ACTOR | S AN EMPLOYEE OR CONTRACTUAL EMPLOYEE OF, OR A VOLUNTEER
WTH, THE FACILITY INVWICH THE VICTIM IS DETAINED OR TO WHI CH
THE VI CTI M WAS COWM TTED.
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(2) Crimnal sexual conduct in the second degree is a felony
puni shabl e by inprisonnment for not nore than 15 years.

Sec. 520e. (1) A personis guilty of crimnal sexual con-
duct in the fourth degree if he or she engages in sexual contact
wi th another person and if any of the follow ng circunstances
exi st:

(a) That other person is at |east 13 years of age —and
wrder— BUT LESS THAN 16 years of age, and the actor is 5 or nore
years ol der than that other person

(b) Force or coercion is used to acconplish the sexua
contact. Force or coercion includes but is not limted to any of
the foll ow ng circunstances:

(1) When the actor overcones the victimthrough the actual
application of physical force or physical violence.

(11) Wen the actor coerces the victimto submt by threat-
ening to use force or violence on the victim and the victim
believes that the actor has the present ability to execute —these
threats— THAT THREAT.

(11m) Wien the actor coerces the victimto submt by threat-
ening to retaliate in the future against the victim or any other
person, and the victimbelieves that the actor has the ability to
execute —thts— THAT threat. As used in this —subgivston—
SUBPARAGRAPH, "to retaliate" includes threats of physical punish-
ment, ki dnappi ng, or extortion.

(1v) Wen the actor engages in the nmedical treatnment or
exam nation of the victimin a manner or for purposes which are

medi cal | y recogni zed as unethi cal or unacceptabl e.
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(v) Wien the actor achieves the sexual contact through
conceal ment or by the el enent of surprise.
(c) The actor knows or has reason to know that the victimis

mental ly incapable, nentally incapacitated, or physically

hel pl ess.

10 +Hon—of—thedepartrent—of—correct+ons—
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(D) —€e)— That other person is related to the actor by bl ood
or affinity to the third degree and the sexual contact occurs
under circunstances not otherwi se prohibited by this chapter. It
is an affirmati ve defense to a prosecution under this subdivision
that the other person was in a position of authority over the
def endant and used this authority to coerce the defendant to vio-
| ate this subdivision. The defendant has the burden of proving
this defense by a preponderance of the evidence. This subdivi-
sion does not apply if both persons are lawfully married to each
other at the tinme of the alleged violation.

(2) Crimnal sexual conduct in the fourth degree is a m sde-
meanor puni shable by inprisonnment for not nore than 2 years or a
fine of not nore than $500. 00, or both.
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