HB5116, As Passed House, June 21, 2000

SUBSTI TUTE FOR
HOUSE BI LL NO. 5116

A bill to anmend 1991 PA 179, entitled
"M chi gan tel econmuni cations act, "
by amendi ng section 506 (MCL 484.2506), as added by 1998 PA 259.

THE PEOPLE OF THE STATE OF M CH GAN ENACT:

Sec. 506. (1) Upon the receipt of a conplaint filed by a
person alleging a violation of section 505 OR 507, an —end—user—
END- USER who has been swi tched to anot her provider OR HAD SERV-
| CES ADDED in violation of section 505 OR 507, or a provider who
has been renpbved as an end-user’s provider w thout the end-user’s
aut hori zation, or upon the conmm ssion’s own notion, the conm s-
sion may conduct a contested case as provi ded under section 203.
THE COWM SSI ON SHALL CREATE, AND SHALL SUPPLY UPON REQUEST, A
FORM AFFI DAVI T DESI GNED TO ENABLE AN END- USER TO PROVI DE ALL
10 | NFORMATI ON NECESSARY TO PROMOTE EFFI Cl ENT RESOLUTI ON OF
COVPLAI NTS ALLEG NG A VI OLATI ON OF SECTION 505 OR 507. HEARI NGS
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CONDUCTED UNDER THI' S SECTI ON SHALL COVPLY W TH THE FOLLOW NG
REQUI REMENTS:

(A) HEARI NGS SHALL BE CONDUCTED I N A MANNER AS TO OPTI M ZE
EXPEDI ENCY, CONVEN ENCE, AND THE ABI LI TY OF END- USERS TO BRI NG
AND PROSECUTE, W THOUT THE ASSI STANCE OF COUNSEL, COMPLAI NTS
ALLEG NG VI OLATI ONS OF SECTI ON 505 OR 507, WHI LE PRESERVI NG THE
RI GHTS OF THE PARTI ES.

(B) I'F PCSSI BLE, THE COW SSI ON SHALL HOLD THE HEARI NG AT A
LOCATI ON NEAR THE END- USER S RESI DENCE OR PLACE OF BUSI NESS.

(© I F THE COVPLAI NANT HAS SUBM TTED AN AFFI DAVI T, ON THE
FORM SUPPLI ED BY THE COMM SSI ON CR OTHERW SE, ALLEGQ NG FACTS SUF-
FI Cl ENT TO SUPPORT A FI NDI NG OF A VI OLATI ON OF SECTI ON 505 OR
507, THE RESPONDENT SHALL HAVE THE BURDEN OF PROVI NG THAT NO VI O
LATI ON HAS OCCURRED.

(2) If the commi ssion finds that a person has viol at ed
section 505 OR 507 or an order issued under section 505 OR 507,
the conm ssion shall order renedi es and penalties to protect and
make whol e end-users and ot her persons who have suffered damages
as a result of the violation, including, but not limted to, 1 or
nore of the follow ng:

(a) Oder the person to pay a fine for the first offense of
not | ess than —$16;06606-06— $20, 000. 00 or nore than —$26,060-00—
$30, 000. 00. For a second and any subsequent offense, the comm s-
sion shall order the person to pay a fine of not |ess than
—$25;066-660— $30, 000. 00 or nore than —$406,000-00— $50, 000. 00. |If
the conmi ssion finds that the second or any of the subsequent
of fenses were know ngly made in violation of section 505 OR 507,
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the conmi ssion shall order the person to pay a fine of not nore

t han —$56,0066-060— $70, 000. 00. Each switch nmade in violation of
section 505 OR SERVI CE ADDED I N VI OLATI ON CF 507 shall be a sepa-
rate of fense under this subdivision.

(b) Order an unauthorized provider to refund to the end-user
any anount greater than the end-user would have paid to an autho-
rized provider.

(C) ORDER A PORTI ON BETWEEN 10% TO 50% OF THE FI NE ASSESSED
UNDER SUBDI VI SI ON (A) BE PAI D DI RECTLY TO THE CUSTOVER WHO SUF-
FERED THE VI OLATI ON OF SECTI ON 505 OR 507.

(D) —|€e)— Order an unauthorized provider to reinburse an
aut hori zed provi der an anount equal to the amount paid by the
end-user that should have been paid to the authorized provider.

(E) td)y— If the person is licensed under this act, revoke
the license if the comm ssion finds a pattern of violations of
section 505 OR 507.

(F) —e)— Issue cease and desi st orders.

(3) Notwi t hstandi ng subsection (2), a fine shall not be
i mposed for a violation of section 505 OR 507 if the provider has
otherwise fully conplied with —seetion— SECTI ONS 505 AND 507 and
shows that the violation was an unintentional and bona fide error
not wi t hst andi ng t he nai nt enance of procedures reasonably adopted
to avoid the error. Exanples of a bona fide error include cleri-
cal, calculation, conputer malfunction, progranmng, or printing
errors. An error in legal judgnment with respect to a person’s
obl i gati ons under section 505 is not a bona fide error. The
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burden of proving that a violation was an unintentional and bona
fide error is on the provider.

(4) If the commssion finds that a party’'s conplaint or
defense filed under this section is frivolous, the conm ssion
shall award to the prevailing party costs, including reasonable
attorney fees, against the nonprevailing party and their
att or ney.
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