HB5133, As Passed House, March 21, 2000

SUBSTI TUTE FOR
HOUSE BI LL NO. 5133

A bill to anmend 1978 PA 368, entitled
"Public health code,"
(MCL 333.1101 to 333.25211) by adding section 5208.
THE PEOPLE OF THE STATE OF M CH GAN ENACT:

1 SEC. 5208. (1) AS USED IN THI S SECTI ON, UNLESS THE CONTEXT
2 CLEARLY | NDI CATES A DI FFERENT MEANI NG
3 (A) "BOOTH, STALL, OR PARTI TI ONED PORTI ON OF A ROOM OR AN
4 | NDI VI DUAL ROOM' MEANS AN ENCLOSURE SPECI FI CALLY OFFERED TO A
5 PERSON FOR A FEE OR AS AN | NCI DENT TO PERFORM NG HI GH RI SK SEXUAL
6 CONDUCT OR AN ENCLOSURE THAT IS PART OF A BUSI NESS OPERATED ON
7 THE PREM SES THAT OFFERS MOTI ON PI CTURES, VI DEOCCASSETTES OR OTHER
8 VI DEO REPRODUCTI ONS, OR LI VE ENTERTAI NMENT TO BE VI EMED W THI N
9 THE ENCLOSURE, | NCLUDI NG AN ENCLOSURE I N VWHI CH MOTI ON PI CTURES,
10 VI DEOCASSETTES OR OTHER VI DEO REPRCDUCTI ONS, OR LI VE
11 ENTERTAI NMENT |'S DI SPENSED FOR A FEE. THE PHRASE DOES NOT
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House Bill No. 5133 2
| NCLUDE AN ENCLOSURE USED AS A PRI VATE OFFI CE BY AN OWKER,
MANAGER, OR OTHER PERSON EMPLOYED ON THE PREM SES | N THE COURSE
OF H'S OR HER EMPLOYMENT | F THE ENCLOSURE |'S NOT HELD OUT FOR USE
OR HI RE TO THE PUBLI C FOR THE PURPCSE OF VI EW NG MOTI ON PI CTURES,
VI DEOCASSETTES OR OTHER VI DEO REPRODUCTI ONS, OR LI VE ENTERTAI N-
MENT FOR A FEE AND |'S NOT OPEN TO PERSONS OTHER THAN EMPLOYEES.

(B) "DOOR, CURTAIN, OR PORTAL PARTI TION' MEANS A FULL, COW
PLETE, NONTRANSPARENT CLOSURE DEVI CE CONSTRUCTED SO THAT A PERSON
OUTSI DE AN ENCLOSURE CANNOT SEE OR VI EW ACTI VI TY TAKI NG PLACE
W TH N THE ENCLOSURE.

(C) "FACILITY" MEANS ALL OR A DI STINCT PORTI ON OF A COWMER-
Cl AL BU LDI NG STRUCTURE, OR OTHER PREM SES. FACI LI TY DOES NOT
| NCLUDE A BUI LDI NG STRUCTURE, OR OTHER PREM SES LAWFULLY OPERAT-
I NG AS A HOTEL, MOTEL, APARTMENT COMPLEX, CONDOM NI UM OR ROOM NG
HOUSE.

(D) "HAZARDOUS SI TE" MEANS A PREM SES THAT IS A SITE OF
H GH Rl SK SEXUAL CONDUCT.

(E) "H GH RI SK SEXUAL CONDUCT" MEANS 1 OR MORE OF THE
FOLLOW NG

(i) FELLATI O

(ii) ANAL | NTERCOURSE.

(iii) VAG NAL | NTERCOURSE W TH A PERSON WHO ENGAGES | N
SEXUAL ACTS FOR MONEY.

(F) "OPEN TO AN ADJACENT PUBLI C ROOM SO THAT THE AREA | NSI DE
|'S VI SIBLE TO A PERSON | N AN ADJACENT ROOM' MEANS El THER OF THE
FOLLOW NG
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(1) THE ABSENCE OF A DOOR, CURTAIN, OR PORTAL PARTI TI ON.

(i) A DOOR OR OTHER DEVI CE THAT IS MADE OF CLEAR
TRANSPARENT MATERI AL SUCH AS GLASS, PLEXI GLASS, OR OTHER SI M LAR
MATERI AL MEETI NG APPLI CABLE BUI LDI NG CODE AND SAFETY STANDARDS
AND THAT PERM TS THE ACTIVITY | NSI DE THE ENCLOSURE TO BE VI EVED
OR SEEN BY A PERSON QUTSI DE THE ENCLOSURE.

(2) A PERSON SHALL NOT CONSTRUCT, USE, DESI GN, OR OPERATE A
FACI LITY FOR THE PURPOSE OF ENGAG NG I N OR PERM TTI NG A PERSON TO
ENGAGE | N SEXUAL ACTIVITY THAT | NCLUDES HI GH RI SK SEXUAL
CONDUCT.

(3) A PERSON SHALL NOT OAN, OPERATE, MANAGE, RENT, LEASE, OR
EXERCI SE CONTROL OVER A FACI LI TY THAT CONTAINS A BOOTH, STALL, OR
PARTI TI ONED PORTI ON OF A ROOM OR AN | NDI VI DUAL ROOM USED FOR THE
VI EWN NG OF A MOTI ON PI CTURE, VI DEOCASSETTE OR OTHER VI DEO REPRO-
DUCTI ON, OR LI VE ENTERTAI NMENT, HAVI NG A DOOR, CURTAI N, OR PORTAL
PARTI TI ON, UNLESS ALL OF THE FOLLOW NG ARE MET:

(A) THE FACILITY CONTAINS 1 OR MORE MANAGER S STATIONS. A
MANAGER S STATI ON SHALL NOT EXCEED 32 SQUARE FEET OF FLOOR AREA.

(B) AT LEAST 1 EMPLOYEE IS ON DUTY AND SI TUATED | N EACH
MANAGER S STATI ON AT ALL TI MES THAT A PATRON | S PRESENT | NSI DE
THE FACI LI TY.

(C© THE INTERIOR OF THE FACILITY I'S CONFI GURED I N SUCH A
MANNER THAT THERE |'S AN UNOBSTRUCTED, DI RECT LI NE OF SI GHT VI EW
FROM A MANAGER' S STATI ON OF EVERY AREA OF THE FACILITY TO WH CH
ANY PATRON | S PERM TTED ACCESS FOR ANY PURPOSE, EXCLUDI NG
RESTROOVS.
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(D) NO RESTROOM I N THE FACI LI TY CONTAINS A TELEVI SI ON OR
MOTI ON Pl CTURE OR VI DECCASSETTE VI EW NG EQUI PMENT.

(E) NO PATRON | S PERM TTED ACCESS TO ANY AREA OF THE FACI L-
I TY DESI GNATED AS AN AREA | N WHI CH PATRONS ARE NOT PERM TTED.

(F) NO BOOTH, STALL, OR PARTI TI ONED PORTI ON OF A ROOM OR AN
I NDI VI DUAL ROOM | S OCCUPI ED BY MORE THAN 1 PERSON AT ANY TI ME.

(G THE FACILITY IS EQUI PPED W TH OVERHEAD LI GHTI NG FI XU
TURES OF SUFFI CI ENT I NTENSITY TO | LLUM NATE EVERY PLACE TO WHI CH
PATRONS ARE PERM TTED ACCESS AT AN | LLUM NATI ON OF NOT LESS THAN
5 FOOT- CANDLES AS MEASURED AT FLOOR LEVEL, AND THI S AMOUNT OF
| LLUM NATI ON IS MAI NTAI NED AT ALL TI MES THAT A PATRON | S PRESENT
I N THE FACI LI TY.

(H) NO HOLES OR OPENI NGS OF ANY KI ND EXI ST BETWEEN BOOTHS,
STALLS, OR PARTI TI ONED PORTI ONS OF A ROOM OR | NDI VI DUAL ROQOMS,
AND THE FACI LITY IS | NSPECTED DAILY TO DETERM NE | F ANY HOLES OR
OPENI NGS EXI ST.

(1) THE FLOOR COVERI NG I N A BOOTH, STALL, OR PARTI TI ONED
PORTI ON OF A ROOM OR AN | NDI VI DUAL ROOM | S NONPCROUS AND EASY TO
CLEAN, W TH NO RUGS OR CARPETI NG

(J) ALL WALL SURFACES AND CEI LI NG SURFACES I N A BOOTH,
STALL, OR PARTI TI ONED PORTI ON OF A ROOM OR AN | NDI VI DUAL ROOM ARE
CONSTRUCTED OF OR PERMANENTLY COVERED BY NONPOROUS AND EASY TO
CLEAN MATERI AL.

(K) NO WOOD, PLYWOOD, COMPOSI TI ON BOARD, OR OTHER POROUS
BUI LDI NG MATERI AL 1S USED WTHI N 48 | NCHES OF THE FLOOR CF A
BOOTH, STALL, OR PARTI TI ONED PORTI ON OF A ROOM CR AN | NDI VI DUAL
ROOM
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(4) THE DEPARTMENT MAY ADOPT RULES AND REGULATI ONS TO
FACI LI TATE | TS ADM NI STRATI ON OF THI'S SECTION. | N EXERCI SI NG | TS
POAERS UNDER THI'S SECTI ON, THE DEPARTMENT SHALL BE GUI DED BY THE
MOST RECENT | NSTRUCTI ONS, OPI NI ONS, AND GUI DELI NES OF THE CENTERS
FOR DI SEASE CONTROL OF THE UNI TED STATES DEPARTMENT OF HEALTH AND
HUMAN SERVI CES RELATED TO THE SPREAD OF | NFECTI OUS DI SEASE.  ANY
RULES OR REGULATI ONS ADOPTED BY THE DEPARTMENT RELATED TO CON-
TROLLI NG THE SPREAD OF SEXUALLY RELATED COMMUNI CABLE DI SEASE
SHALL APPLY TO THI'S SECTI ON.

(5) I N ORDER TO ASCERTAI N THE SOURCE OF CERTAI N | NFECTI ONS
AND REDUCE THE SPREAD OF | NFECTI ON, THE DEPARTMENT OR ANY PERSON
AUTHORI ZED BY THE DEPARTMENT MAY | NSPECT OR CAUSE TO BE
| NSPECTED, AND | SSUE ORDERS REGARDI NG, A FACI LI TY THAT MAY BE A
SI TE OF HI GH RI SK SEXUAL CONDUCT. | F THE DEPARTMENT DETERM NES
THAT A HAZARDOUS S| TE EXI STS, THE DEPARTMENT MAY DO 1 OR MORE OF
THE FOLLON NG, AS APPLI CABLE:;

(A) NOTI FY THE MANAGEMENT, OMER, OR TENANT OF THE FACI LI TY
THAT THE DEPARTMENT HAS REASONABLE BELI EF THAT THE FACILITY IS A
HAZARDOUS S| TE.

(B) AFTER G VI NG NOTI CE UNDER SUBDI VI SI ON (A), |SSUE A WARN-
I NG TO THE MANAGEMENT, OWKNER, OR TENANT OF THE FACI LI TY TO REMEDY
THOSE | TEMS CI TED OR LI STED I N THE NOTI CE.

(C) AFTER G VI NG NOTI CE UNDER SUBDI VI SI ON (A) AND | SSUI NG A
WARNI NG UNDER SUBDI VI SI ON (B), PROCEED | N ACCORDANCE W TH SUBSEC-
TI ON (6).

(6) ALL OF THE FOLLON NG APPLY TO A NOTI CE AND WARNI NG
| SSUED BY THE DEPARTMENT UNDER SUBSECTI ON (5):
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(A) AFTER THE DEPARTMENT HAS | SSUED A NOTI CE AND WARNI NG
DESCRI BED | N SUBSECTI ON (5), THE MANAGEMENT, OWNER, OR TENANT OF
THE FACI LI TY DESCRI BED I N SUBSECTI ON (5) HAS 10 DAYS TO REQUEST A
HEARI NG BEFORE A HEARI NG OFFI CER APPO NTED BY THE DEPARTMENT FOR
A FI NAL DETERM NATI ON AS TO WHETHER OR NOT THE FACILITY IS A HAZ-
ARDCOUS SITE. | F THE MANAGEMENT, OWNER, OR TENANT OF THE FACILITY
DOES NOT' REQUEST A HEARING W THI N 10 DAYS OF THE | SSUANCE OF THE
NOTI CE, THE DEPARTMENT SHALL POST A WARNI NG ON THE PREM SES
ADVI SI NG THE PUBLI C THAT THE FACI LI TY HAS BEEN DECLARED A HAZARD-
QUS SITE. THE DEPARTMENT SHALL THEN | SSUE AN ORDER TO THE MAN-
AGEMENT, OMNER, OR TENANT OF THE FACI LITY TO TAKE MEASURES TO
BRI NG THE FACI LITY I NTO COVWPLI ANCE WTH THI S SECTI ON.

(B) I'F THE MANAGEMENT, OMWNER, OR TENANT OF THE FACI LI TY
REQUESTS A HEARI NG THE HEARI NG SHALL BE HELD BEFORE A HEARI NG
OFFI CER APPROVED BY THE DEPARTMENT AT A DATE NOT MORE THAN 30
DAYS AFTER THE REQUEST FOR A HEARI NG AFTER CONSI DERI NG ALL EVI -
DENCE, THE HEARI NG OFFI CER SHALL MAKE A DETERM NATI ON AS TO
VWHETHER OR NOT THE FACI LI TY CONSTI TUTES A HAZARDOUS SITE. | F THE
HEARI NG OFFI CER MAKES A DETERM NATI ON THAT THE FACI LI TY CONSTI -
TUTES A HAZARDOUS SI TE, THE DEPARTMENT SHALL THEN | SSUE AN ORDER
AND POST A WARNI NG ON THE FACI LI TY ADVI SI NG THE PUBLI C THAT THE
FACI LI TY HAS BEEN DECLARED A HAZARDOUS SI TE.

(7) THI RTY DAYS AFTER | SSUANCE OF | TS ORDER UNDER SUBSECTI ON
(6)(B), |F THE DEPARTMENT DETERM NES THAT MEASURES TO BRI NG THE
FACI LI TY | NTO COVPLI ANCE AND TO PREVENT HI GH RI SK SEXUAL CONDUCT
HAVE NOT BEEN UNDERTAKEN, THE DEPARTMENT MAY DECLARE THE FACI LI TY
TO BE A PUBLI C NUI SANCE AND MAY DO 1 OR MORE OF THE FOLLOW NG
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(A) ORDER THE ABATEMENT OF THE HAZARDOUS SI TE AS A PUBLIC
NU SANCE. THE ORDER SHALL BE ENFORCED BY MANDATORY COR PRCHI BI -
TORY | NJUNCTION I N A COURT OF COVPETENT JURI SDI CTI ON.

(B) SECURE A COURT ORDER FOR THE CLOSURE OF THE FACI LI TY
UNTIL THE FACILITY IS IN COVMPLI ANCE WTH THI S SECTI ON.

(C© TAKE THE STEPS SET FORTH I N SECTI ON 2455 TO AvO D, COR-
RECT, OR REMOVE A NUI SANCE.

(8) THE MANAGEMENT, OWNER, OR TENANT MAY, W THI N 30 DAYS OF
THE DEPARTMENT' S ORDER, APPLY TO A COURT OF COMPETENT JURI SDI C-
TION FOR A G VIL TRIAL DE NOVO OF ANY FI NDI NG OR FI NDI NGS MADE BY
THE HEARI NG OFFI CER AND OF ANY CHARGES BROUGHT AGAI NST THE MAN-
AGEMENT, OWNER, OR TENANT.
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