HB 4469, As Passed Senate, December 8, 1999

SENATE SUBSTITUTE FOR
HOUSE BILL NO. 4469

A Dbill to amend 1964 PA 170, entitl ed

"An act to make uniformthe liability of municipal corporations,
political subdivisions, and the state, its agencies and depart -
ments, officers, enployees, and volunteers thereof, and nenbers
I ¢ k forces when engaged in the
exerci se or discharge of a governnental _ or
property and persons; to define and limt this liability; to
define and limt the liability of th
proprletarY function; to authorize th
I nsurance to protect against |loss ari
to provide for defending certain clai é
cers and payi ng damages sought or award agai nst them
vide for the | egal defense of public officers and enPoneeS' to
provi de for reinbursenment of public officers and enpl oyees for
ce{tahn | egal expenses; and to repeal certain acts and parts of
acts,

(MCL 691. 1401 to 691. 1415) by addi ng section 7b; and to repeal
acts and parts of acts.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
SEC. 7B. (1) EXCEPT AS PROVIDED IN SECTION 13 AND THI S
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2 SECTI ON, A MUNI Cl PAL CORPORATI ON ENGAGED | N THE EXERCI SE OR
3 DI SCHARGE OF A GOVERNVMENTAL FUNCTION IS | MMUNE FROM LI ABILITY IN
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AN ACTI ON TO RECOVER DAMAGES RESULTI NG DI RECTLY OR | NDI RECTLY
FROM A COMPUTER DATE FAI LURE, | NCLUDI NG BUT NOT LIM TED TO AN
ACTI ON BASED ON AN ALLEGED FAI LURE TO DETECT, DI SCLOSE, PREVENT,
REPORT ON, OR REMEDI ATE A COMPUTER DATE FAI LURE OR AN ACTI ON
BASED ON SECTION 2, 3, 5, 6, OR 7.

(2) EXCEPT AS OTHERW SE PROVIDED IN THI'S SECTI QN, AND W TH
OUT REGARD TO THE DI SCRETI ONARY OR M NI STERI AL NATURE OF THE CON-
DUCT I N QUESTI ON, EACH MUNI Cl PAL CORPCORATI ON OFFI CER AND EMPLOY-
EE, EACH VOLUNTEER ACTI NG ON BEHALF OF A MUNI Cl PAL CORPORATI ON,
AND EACH MEMBER OF A MUNI Cl PAL CORPORATI ON BOARD, COUNCI L, COwv
M SSI ON, OR STATUTORI LY CREATED TASK FORCE IS | MMUNE FROM LI ABI L-
I TY N AN ACTI ON TO RECOVER DAMAGES RESULTI NG DI RECTLY OR | NDI -
RECTLY FROM A COVPUTER DATE FAI LURE, | NCLUDI NG BUT NOT LIM TED TO
AN ACTI ON BASED ON AN ALLEGED FAI LURE TO DETECT, DI SCLOSE, PRE-
VENT, REPORT ON, OR REMEDI ATE A COVPUTER DATE FAlI LURE OR AN
ACTI ON BASED ON SECTION 2, 3, 5, 6, OR7 IF ALL OF THE FOLLOW NG
ARE MET:

(A) THE DAMAGE | S CAUSED BY THE OFFI CER, EMPLOYEE, OR MEMBER
VWH LE I N THE COURSE OF EMPLOYMENT OR SERVI CE OR BY THE VOLUNTEER
VWH LE ACTI NG ON BEHALF OF THE MUNI Cl PAL CORPORATI ON.

(B) THE OFFI CER, EMPLOYEE, MEMBER, OR VOLUNTEER IS ACTI NG OR
REASONABLY BELI EVES HE OR SHE | S ACTING WTH N THE SCOPE OF HI S
OR HER AUTHORI TY.

(© THE MUNI Cl PAL CORPORATI ON IS ENGAGED I N THE EXERCI SE OR
DI SCHARGE OF A GOVERNMENTAL FUNCTI ON.

(D) THE OFFICER' S, EMPLOYEE' S, MEMBER S, OR VOLUNTEER S
CONDUCT DCOES NOT AMOUNT TO GROSS NEGLI GENCE THAT IS THE PROXI MATE
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CAUSE OF THE | NJURY OR DAMAGE. AS USED IN TH' S SUBDI VI SI ON,
"CGROSS NEGLI GENCE" MEANS CONDUCT SO RECKLESS AS TO DEMONSTRATE A
SUBSTANTI AL LACK OF CONCERN FOR WHETHER AN | NJURY OR SUBSTANTI AL
DAMAGE RESULTS.

(3) THI'S SECTI ON SHALL NOT BE CONSTRUED AS MODI FYI NG OR
RESTRI CTING THE | MMUNI TY OF A GOVERNMENTAL AGENCY OTHERW SE PRO-
VIDED IN THIS ACT. TH' S SECTI ON DOES NOT LIMT ElI THER OF THE
FOLLOW NG

(A) THE AUTHORI TY OF A MUNI Cl PAL CORPORATI ON TO ENTER | NTO
AN AGREEMENT THAT WAIVES OR LIM TS I TS | MMUNI TY DESCRI BED | N SUB-
SECTI ON (1) AND THAT CONTAI NS PROVI SI ONS THE MUNI Cl PAL CORPORA-

TI ON FI NDS APPROPRI ATE ON THE | SSUE OF | TS LI ABI LI TY, DAMAGES, OR
BOTH FOR COVPUTER DATE FAI LURE.

(B) THE AUTHORI TY OF A GOVERNMENTAL AGENCY TO ENTER | NTO AN
AGREEMENT THAT WAIVES OR LIMTS ITS | MMUNI TY DESCRI BED | N SECTI ON
7A(3) AND THAT CONTAI NS PROVI SI ONS THE GOVERNMENTAL AGENCY FI NDS
APPROPRI ATE ON THE | SSUE OF I TS LI ABILITY, DAMAGES, OR BOTH FOR
COVPUTER DATE FAI LURE.

(4) THI S SECTI ON DOES NOT APPLY TO AN ACTI ON TO RECOVER DAM
AGES FOR A WRONGFUL DEATH OR I NJURY TO A PERSON RESULTI NG FROM A
COVPUTER DATE FAI LURE.

(5) AS USED IN TH S SECTI ON

(A "COWUTER' MEANS A HI GH SPEED DATA PROCESSI NG DEVI CE
THAT PERFORMS LOG CAL, ARI THVETI C, OR MEMORY FUNCTI ONS BY THE
MANI PULATI ONS OF ELECTRONI C OR MAGNETI C | MPULSES AND | NCLUDES ALL
| NPUT, OUTPUT, PROCESSI NG, STORAGE, OR COMMUNI CATI ON FACI LI TI ES
THAT ARE CONNECTED OR RELATED TO THE DEVI CE.
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(B) "COWPUTER DATE FAI LURE" MEANS A MALFUNCTI ON, | NCLUDI NG
BUT NOT LIMTED TO, THE MALFUNCTI ON OF AN ELECTRONI C OR MECHANI -
CAL DEVICE OR THE I NABILITY OF A COWUTER, A COWUTER NETWORK, A
COWUTER PROGRAM COMPUTER SOFTWARE, AN EMBEDDED CHI P, OR A COM
PUTER SYSTEM TO ACCURATELY STORE, PROCESS, RECEI VE, OR TRANSM T
DATA, THAT | S CAUSED DI RECTLY OR I NDI RECTLY BY THE FAI LURE OF A
COWUTER, A COMPUTER PROGRAM COWPUTER SOFTWARE, NETWORK, A COV
PUTER AN EMBEDDED CH P, OR A COWUTER SYSTEM TO ACCURATELY OR
PROPERLY RECOGNI ZE, CALCULATE, DI SPLAY, SORT, OR OTHERW SE PRO
CESS DATES OR TIMES IN THE YEARS 1999 AND 2000 AND BEYOND.

(C "COWPUTER NETWORK" MEANS AN | NTERCONNECTI ON OF 2 OR MORE
COWPUTERS OR COMPUTER SYSTEMS BY SATELLI TE, M CROMVE, LI NE,
CABLE, WRI NG OR OTHER COWMUNI CATI ON MEDI UM W TH THE CAPABI LI TY
TO TRANSM T | NFORMATI ON AMONG THE COMPUTERS OR COVPUTER SYSTEMS.

(D) "COWUTER PROGRAM' MEANS AN ORDERED SET OF DATA- CODED
| NSTRUCTI ONS OR STATEMENTS THAT WHEN EXECUTED BY A COVPUTER CAUSE
THE COMPUTER SYSTEM TO PROCESS DATA OR PERFORM SPECI FI C
FUNCTI ONS.

(E) "COWUTER SOFTWARE" MEANS A SET OF COVPUTER PROGRANMS,
PROCEDURES, AND ASSOCI ATED DOCUVMENTATI ON RELATED TO THE OPERATI ON
OF A COWUTER, COWPUTER SYSTEM OR COVPUTER NETWORK.

(F) "COWUTER SYSTEM' MEANS A COMVBI NATI ON OF A COVWUTER OR A
COVPUTER NETWORK W TH THE DOCUMENTATI ON, COMPUTER SOFTWARE, OR
PHYSI CAL FACI LI TI ES SUPPORTI NG THE COMPUTER OR COVPUTER NETWORK.

(G "EMBEDDED CHI P* MEANS A SI NGLE OR MULTI PLE M CROPROCES-
SOR CHI P THAT OPERATES | N CONJUNCTI ON W TH SOFTWARE, | NCLUDI NG
SOFTWARE ON THE CHI P | TSELF, AND THAT I N SOVE WAY CONTROLS A
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DEVI CE OR EQUI PMENT, | NCLUDI NG BUT NOT LIMTED TO A COMPUTER OR
OTHER ELECTRONI C OR MECHANI CAL DEVI CE.

(6) THI'S SECTION | S REPEALED JANUARY 1, 2003.

Enacting section 1. This anendatory act does not take
effect unless House Bill No. 4587 and House Bill No. 4588 of the

90th Legislature are enacted into | aw.
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