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HB 4640, As Passed Senate, December 1, 1999

HOUSE BI LL NO. 4640
(As anended Decenber 1, 1999)

A bill to anend 1927 PA 175. entitled
"An act to revise. consolidate. and codifv the laws relatina to
crimnal orocedure and to define the iurisdiction. powers. and
duties of courts, iudaes. and other officers of the court under the
provisions of this act: to provide laws relative to the rjahts of
persons accused of crimnal offenses and ordi nance violations; to
provide for the arrest of persons charaed with or suspected of
crimnal offenses and ordi nance V|0Iat|ons to orovide for bail of
persons arrested for or accused of crimnal offenses and ordi nance

violations: to orOV|de for the exam nati on of persons accused of
crim nal of fenses: to reaul ate the orocedure relative to arand
iuries. indictnents. informati ons. and oroceedi nas before trial: to
provide for trials of persons conpl ained of or indicted for crim nal
of fenses and ordi nance violations and to pbrovide for the procedure
in those trials; to provide for iudanents and sentences of persons
convi cted of crim nal of fenses and ordi nance violations: to
establi sh a sentenci na comm ssion and to prescribe its nowers and
duties: to orovide for orocedure relatina to newtrials and apbpeal s
in crimnal and ordi nance violation cases: to nrovide a uniform
svstem of probati on throuahout this state and the appoi nt nent of
brobati on officers: to pnrescribe the nowers. duties. and
compensation of probation officers: to provide penaities for the
violation of the duties of probation officers: to orovide for

pr ocedur e aoverni na oroceedi nas to prevent crine and proceedi nas for
t he discoverv of crinme: to orovide for fees of officers. wtnesses,
and others in crimnal and ordi nance violation cases: to set forth'

m scel | aneous provisions as to crimnal procedure in certain cases;
to orovide penalties for the violation of certain provisions of this
act: and to repneal all acts and pbarts of acts inconsistent with or
contraveni na anv of the pnrovisions of this act."™ bv anendi na section
34 of chanter |X and sections 31. 43. 46. 48. and 57 of chanter XVI|
(MCL 769.34. 777.31. 777.43. 777.46. 777.48. and 777.57). section 34
of chapter | X as anended and sections 31, 43, 46, 48, and 57 of
chapter XVI1 as added by 1998 PA 317.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER | X

Sec. 34. (1) The sentencing guidelines promnul gated by order
of the M chigan suprene court shall not apply to felonies enuner-
ated in part 2 of chapter XVII commtted on or after January 1,
1999.

(2) Except as otherw se provided in this subsection or for a
departure fromthe appropriate m ni nrum sentence range provided
for under subsection (3), the m ninmum sentence inposed by a court
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House Bill 4640 as anended May 26, 1999
as anmended by the Senate Novenber 30, 1999

of this state for a felony enunerated in part 2 of chapter XVl
commtted on or after January 1, 1999 shall be within the appro-
priate sentence range under the version of those sentencing
guidelines in effect on the date the crime was commtted. Both
of the following apply to m ni mum sentences under this

subsecti on:

(a) If a statute mandates a m ni mrum sentence [ FOR AN | NDI VI DUAL

SENTENCED TO THE JURI SDI CTI ON OF THE DEPARTMENT OF CORRECTI ONS
], the court shall inpose sen-
tence in accordance with that statute. |nposing a mandatory m n-

i mum sentence [ - .
is not a
departure under this section. |F A STATUTE MANDATES A M NI MUM

SENTENCE FOR AN | NDI VI DUAL SENTENCED TO THE JURI SDI CTI ON OF THE

DEPARTMENT OF CORRECTI ONS AND THE STATUTE AUTHORI ZES THE SENTENCI NG
JUDGE TO DEPART FROM THAT M NI MUM SENTENCE. _ A SENTENCE THAT EXCEEDS

THE RECOVMENDED SENTENCE RANGE BUT | S LESS THAN THE NMANDATORY
M NI MUM SENTENCE |'S NOT A DEPARTURE UNDER THI S SECTI ON.

(b) The court shall not inpose a m ninmm sentence, including
a departure, that exceeds 2/3 of the statutory nmaxi mum sentence.

(3) A court may depart fromthe appropriate sentence range
establ i shed under the sentencing guidelines set forth in chapter
XVIl if the court has a substantial and conpelling reason for
that departure and states on the record the reasons for
departure. Al of the following apply to a departure:

(a) The court shall not use an individual’s gender, race,
ethnicity, alienage, national origin, |egal occupation, |ack of
enpl oynent, representation by appointed | egal counsel, represen-
tation by retained | egal counsel, appearance in propria persona,
or religion to depart fromthe appropriate sentence range.

(b) The court shall not base a departure on an of fense char-
acteristic or offender characteristic already taken into account
in determ ning the appropriate sentence range unl ess the court
finds fromthe facts contained in the court record, including the

03291" 99



© 00 N O O~ W N P

N NN NNNMNDNDERRPRPRERERPRE R P PP
O U A W NP O © 0 ~N O O b W N PR O

HB 4640, As Passed Senate, December 1, 1999

3
presentence investigation report, that the characteristic has
been gi ven i nadequate or disproportionate weight.

(4) Internedi ate sanctions shall be inposed under this chap-
ter as foll ows:

(a) If the upper limt of the reconmrended m ni mum sent ence
range for a defendant determ ned under the sentencing guidelines
set forth in chapter XVIl1 is 18 nonths or |ess, the court shal
i npose an i nternedi ate sanction unless the court states on the
record a substantial and conpelling reason to sentence the indi-
vidual to the jurisdiction of the departnment of corrections. An
i nternmedi ate sanction nay include a jail termthat does not
exceed the upper limt of the reconmended m ni mrum sentence range
or 12 nonths, whichever is |ess.

(b) If the offense is a violation of section 7401(2)(a)(ivV)
or 7403(2)(a)(iv) of the public health code, 1978 PA 368, MCL
333. 7401 and 333.7403, and the upper limt of the recomrended
m ni mrum sentence range is 18 nonths or |ess, the court shal
i npose a sentence of |ife probation absent a departure.

(c) If an attenpt to conmt a felony designated in of fense
class Hin part 2 of this chapter is punishable by inprisonnent
for nore than 1 year, the court shall inpose an internediate
sanction upon conviction of that offense absent a departure.

(d) If the upper limt of the reconmrended m ni mum sent ence
exceeds 18 nonths and the lower [imt of the recommended m ni num
sentence is 12 nonths or less, the court shall sentence the

of fender as follows absent a departure:

03291" 99



© 00 N O O A W N P

N NN NNNDNNNRERRERERRPEPERPRP PP
N~ O 00N WN P O © 0N O 0o M W N P O

HB 4640, As Passed Senate, December 1, 1999
House Bill No. 4640 as anended May 27, 1999

(i) To inprisonment with a mininumtermwthin that range.

(ii) To an internediate sanction that may include a term of
i mpri sonment of not [tess—thanthemnimumrange—or—] nore than 12
nont hs.

(5) If acrine has a mandatory determ nant penalty or a nan-
datory penalty of life inprisonment, the court shall inpose that
penalty. This section does not apply to sentencing for that
crine.

(6) As part of the sentence, the court may al so order the

def endant to pay any conbination of a fine, costs, or applicable
assessnents. The court shall order paynent of restitution as
provi ded by | aw.

(7) I'f the trial court inposes on a defendant a m ni mum sen-
tence that is |l onger or nore severe than the appropriate sentence
range, as part of the court’s advice of the defendant’s rights
concerni ng appeal, the court shall advise the defendant orally
and in witing that he or she may appeal the sentence as provided
by law on grounds that it is |onger or nore severe than the
appropri ate sentence range.

(8) Al of the following shall be part of the record filed
for an appeal of a sentence under this section:

(a) An entire record of the sentencing proceedi ngs.

(b) The presentence investigation report. Any portion of
the presentence investigation report exenpt from disclosure by
| aw shal | not be a public record.

(c) Any other reports or docunents the sentencing court used

i n inposing sentence.
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(9) An appeal of a sentence under this section does not stay
execution of the sentence.

(10) If a mninmum sentence is within the appropriate guide-
| i nes sentence range, the court of appeals shall affirmthat sen-
tence and shall not remand for resentencing absent an error in
scoring the sentencing guidelines or inaccurate information
relied upon in determining the defendant’s sentence. A party
shall not raise on appeal an issue challenging the scoring of the
sent enci ng gui delines or challenging the accuracy of infornmation
relied upon in deternmining a sentence that is within the appro-
priate guidelines sentence range unless the party has raised the
i ssue at sentencing, in a proper notion for resentencing, or in a
proper notion to remand filed in the court of appeals.

(11) If, upon a review of the record, the court of appeals
finds the trial court did not have a substantial and conpelling
reason for departing fromthe appropriate sentence range, the
court shall remand the natter to the sentencing judge or another
trial court judge for resentencing under this chapter.

(12) Tinme served on the sentence appeal ed under this section
is considered tine served on any sentence inposed after remand.

CHAPTER XVI

Sec. 31. (1) Ofense variable 1 is aggravated use of a
weapon. Score offense variable 1 by determ ning which of the
foll owi ng apply and by assigning the nunber of points attribut-
able to the one that has the highest nunber of points:
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(a) Afirearmwas discharged at or toward a human

2 being or a victimwas cut or stabbed with a knife or

w

N o o b~

10

11
12
13
14
15
16
17
18
19
20
21
22
23

ot her cutting or stabbing weapon...................... 25 points
(b) Afirearmwas pointed at or toward a victim

or the victimhad a reasonabl e apprehensi on of an

i medi ate battery when threatened with a knife or

ot her cutting or stabbing weapon...................... 15 points

(c) The victimwas touched by any other type of

AP ON. o e ittt e e 10 points
(d) A weapon was displayed or inplied............ 5 points
(e) No aggravated use of a weapon occurred....... 0 points
(2) Al of the followng apply to scoring offense variabl e
1:
(a) Count each person who was placed in danger —or— OF
injury or loss of life as a victim
(b) I'n nultiple offender cases, if 1 offender is assessed
points for the presence or use of a weapon, all offenders shal

be assessed the sane nunber of points.

(c) Score 5 points if an offender used an object to suggest
the presence of a weapon.

(d) Do not score 5 points if the conviction offense is a
viol ation of section 82 or 529 of the M chigan penal code, 1931
PA 328, MCL 750.82 and 750. 529.
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Sec. 43. (1) Ofense variable 13 is continuing pattern of
crimnal behavior. Score offense variable 13 by determ ning
whi ch of the follow ng apply and by assigning the nunber of
points attributable to the one that has the hi ghest nunber of

poi nt s:

(a) The offense was part of a pattern of feloni-

7 ous crimnal activity involving 3 or nore crines

8 agai NSt @ PerSON. ... ..t e e 25 points
9 (b) The offense was part of a pattern of feloni-

10 ous crimnal activity involving a conbination of 3 or

11 nore crines against a person or property.............. 10 points
12 (c) The offense was part of a pattern of feloni-

13 ous crimnal activity directly related to nenbership

14 in an organized crimnal group........................ 10 points
15 (d) The offense was part of a pattern of feloni-

16 ous crimnal activity involving 3 or nore crines

17 agai NSt property. ... e 25— 5
18 poi nts
19 (e) No pattern of felonious crimnal activity

20 exi sted. ... 0 points
21 (2) Al of the following apply to scoring offense variabl e
22 13:
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(a) For determning the appropriate points under this
variable, all crines within a 5-year period, including the sen-
tenci ng of fense, shall be counted regardl ess of whether the
of fense resulted in a conviction.

(b) The presence or absence of nultiple offenders, the age
of the offenders, or the degree of sophistication of the orga-
nized crimnal group is not as inportant as the fact of the
group’s exi stence, which nay be reasonably inferred fromthe
facts surroundi ng the sentencing of fense.

(c) Except for offenses related to nmenbership in an orga-
nized crimnal group, do not score conduct scored in offense
variable 11 or 12.

Sec. 46. (1) Ofense variable 16 is property obtained, dam
aged, lost, or destroyed. Score offense variable 16 by determ n-
i ng which of the follow ng apply and by assigning the nunber of
points attributable to the one that has the highest nunber of

poi nt s:

(a) Wanton or nmalicious damage occurred beyond
that necessary to commt the crinme for which the
of fender is not charged and will not be charged....... 10 points

(b) The property had a val ue of nore than

$20, 000. 00 or had significant historical, social, or
sentinmental value......... ... .. ... .. . . . ... .. . 10 points
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(c) The property —destroyed— had a val ue of
2 $1,000.00 or nore but not nore than $20,000.00........ 5 points
3 (d) The property —destroyed— had a val ue of
4 $200.00 or nore but not nore than $1,000.00........... 1 point
5 (e) No property was obtai ned, damaged, |ost, or
6 destroyed or the property had a value of |ess than
7 $200. 00. . . oo 0 points
8 (2) Al of the following apply to scoring offense variabl e
9 16:
10 (a) I'n nultiple offender or victimcases, the appropriate
11 points may be determ ned by addi ng together the aggregate val ue

12
13
14
15
16
17
18
19
20
21
22
23
24

of the property involved, including property involved in
uncharged of fenses or charges dism ssed under a pl ea agreenent.

(b) I'n cases in which the property was obtained unlawfully,
|l ost to the |lawful owner, or destroyed, use the value of the
property in scoring this variable. |f the property was damaged,
use the nonetary anmount appropriate to restore the property to
pre-of fense condition in scoring this variable.

(c) The anpbunt of noney or property involved in admtted but
uncharged offenses or in charges that have been di sm ssed under a
pl ea agreenent may be consi der ed.

Sec. 48. (1) Ofense variable 18 is operator ability
af fected by al cohol or drugs. Score offense variable 18 by
determ ni ng which of the follow ng apply and by assigning the
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1 nunber of points attributable to the one that has the highest

2 nunber of points:

o 01~ W

(a) The offender operated a vehicle when his or
her bodily al cohol content was 0.20 grans or nore per
100 mlIliliters of blood, per 210 liters of breath, or
per 67 mlliliters of urine...........................

(b) The offender operated a vehicle when his or

8 her bodily al cohol content was 0.15 granms or nore but

9 less than 0.20 grans per 100 mlliliters of blood, per
10 210 liters of breath, or per 67 mlliliters of urine..
11 (c) The offender operated a vehicle when his or
12 her bodily al cohol content was 0.10 grans or nore but
13 less than 0.15 grans per 100 mlliliters of blood, per
14 210 liters of breath, or per 67 milliliters of urine,
15 or while he or she was under the influence of intoxi-
16 cating liquor or a controlled substance or a conbi na-
17 tion of intoxicating |iquor and a controll ed substance
18 (d) The offender operated a vehicle when his or
19 her bodily al cohol content was 0.07 grans or nore but
20 less than 0.10 granms per 100 mlliliters of blood, per
21 210 liters of breath, or per 67 mlliliters of urine,
22 or while he or she was visibly inpaired by the use of

23

i ntoxicating |iquor —and— OR a controll ed substance or

03291" 99
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1 a conbination of intoxicating |liquor —or— AND a

2 controlled substance, or was | ess than 21 years of age

3 and had any bodily alcohol content.................... 5 points
4 (e) The offender’s ability to operate a vehicle

5 was not affected by an intoxicating |iquor or a con-

6 troll ed substance or a conbination of intoxicating

7 liquor and a controlled substance..................... 0 points
8 (2) As used in this section, "any bodily al cohol content”

9 means either of the follow ng:

10 (a) An al cohol content of not less than 0.02 granms or nore
11 than 0.07 grans per 100 mlliliters of blood, per 210 liters of
12 breath, or per 67 milliliters of urine.

13 (b) Any presence of alcohol within an individual’s body

14 resulting fromthe consunption of intoxicating |iquor other than

15
16

t he consunption of intoxicating |iquor as part of a generally

recogni zed reliai ous service or cerenpnv.

Sec. 57. (1) Prior record variable 7 is subseauent or
concurrent fel onv convictions. Score prior record variable 7 bv
det erm ni na which of the foll owi na apnlv and bv assi ani na t he nunber
of oglnts attributable to the one that has the highest nunber of

oints
P (a) The offender has 2 or nore subseauent or concurrent
CONVI CLi ONS. . . . . o e s s s 20 points
(b) The of fender has 1 subseauent or concurrent .
CONVICLI ON. . ... . e e e e e e e 10 points
(c) The of fender has no subseauent or concurrent
CONVI CLI ONS. . . . . o e e e e e s s 0 points
(2) All of the followina appnlv to scorina record variable 7:
(a) Score the apnropriate noint value if the offender was
victed of nmultinle felonv counts or was convicted of a felony
er the sentenci na of fense was commi tt ed.
(b) Do not score a felonv firearmconviction in this variable.
(c) Do not score a concurrent felonv conviction i f a MANDATORY
consecutive sentence will result fromthat conV|ct|on
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