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HB5919, As Passed House, September 26, 2000

SUBSTI TUTE FOR
HOUSE BI LL NO. 5919

A bill to anmend 1998 PA 386, entitled
"Estates and protected individuals code,"
by amendi ng sections 5306, 5313, 5314, 5417, and 5418 (MCL
700. 5306, 700.5313, 700.5314, 700.5417, and 700.5418), sections
5313 and 5314 as anended by 2000 PA 54.

THE PEOPLE OF THE STATE OF M CH GAN ENACT:

Sec. 5306. (1) The court may appoint a guardian if —+t—+s

satt+stied— THE COURT FINDS by cl ear and convincing evi dence BOTH

that the individual for whoma guardian is sought is an incapaci-

tated individual —— and that the appointnent is necessary as a
means of providing continuing care and supervision of the inca-
pacitated individual, WTH EACH FI NDI NG SUPPORTED SEPARATELY ON
THE RECORD. THE FORM FOR RECORDI NG FI NDI NGS UNDER THI S
SUBSECTI ON SHALL REFLECT THE REQUI REMENT FOR SEPARATE FI NDI NGS ON
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THESE | SSUES. Alternately, the court may dism ss the proceeding
or enter another appropriate order.

(2) —Aguardian—shatHt—begranted— THE COURT SHALL GRANT A
GUARDI AN only those powers and only for that period of tinme as is
necessary to provide for the denonstrated need of the incapaci-
tated individual. ——and—the—guardianship——shatt—bedestgned— THE
COURT SHALL DESI GN THE GUARDI ANSHI P t o encour age t he devel opnent
of maxi mum sel f-reliance and i ndependence in the individual.
EXCEPT AS PROVI DED I N SUBSECTI ON (5), A COURT SHALL NOT GRANT A
GUARDI AN THE SAME PONERS THAT ARE HELD BY A PATI ENT ADVOCATE
UNDER A DESI GNATI ON UNDER SECTI ON 5506. A court order establish-
ing a guardi anship shall specify any |limtations on the
guardian’s powers and any tinme limts on the guardi anship.

EXCEPT AS PROVI DED | N SECTI ON 5407 OR 5408, THE COURT SHALL NOT
AUTHORI ZE A GUARDI AN TO, AND A GUARDI AN DCES NOT HAVE THE PONER
TO, SELL A WARD S REAL PROPERTY.

(3) I'f —+t—+s+oeund— THE COURT FI NDS by cl ear and convi nci ng
evi dence that —the— AN individual is incapacitated and | acks the
capacity to do sone, but not all, of the tasks necessary to care
for hinself or herself, the court may appoint a |imted guardi an
to provide guardi anship services to the individual, but the court
shal I not appoint a full guardian.

(4) If —+t—+s+oeund— THE COURT FI NDS by cl ear and convi nci ng
evidence that the individual is incapacitated and is totally
wi t hout capacity to care for hinself or herself, the court shal
specify that finding of fact in an order and may appoint a full

guar di an.
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(5) I'F THE GUARDI AN S WARD EXECUTES A PATI ENT ADVOCATE
DESI GNATI ON | N COMPLI ANCE W TH SECTI ON 5506 AND NAMES A PERSON
OTHER THAN THE GUARDI AN AS HI S OR HER PATI ENT ADVOCATE, FOR THOSE
TI ME PERI ODS WHEN THE PATI ENT ADVOCATE S AUTHORI TY, RIGHTS, AND
RESPONSI BI LI TI ES ARE EFFECTI VE AS PROVI DED | N SECTI ONS 5506 TO
5512, THE COURT SHALL NOT GRANT AND THE GUARDI AN SHALL NOT EXER-
Cl SE A PONER THAT THE DESI GNATI ON G VES TO THE PATI ENT ADVOCATE
REGARDI NG THE WARD S CARE, CUSTODY, OR MEDI CAL TREATMENT. | F,
HONEVER, A PETI TI ON FOR GUARDI ANSHI P OR FOR MODI FI CATI ON UNDER
SECTI ON 5310 ALLEGES AND THE COURT FI NDS THAT THE PATI ENT ADVO
CATE DESI GNATI ON WAS NOT EXECUTED I N COMPLI ANCE W TH SECTI ON
5506, THAT THE PATI ENT ADVOCATE |S NOT COVPLYI NG W TH THE TERMS
OF THE DESI GNATI ON OR OF SECTI ONS 5506 TO 5512, OR THAT THE
PATI ENT ADVOCATE |I'S NOT ACTI NG CONSI STENT WTH THE WARD S BEST
| NTERESTS, THE COURT MAY MODI FY THE GUARDI ANSHI PP S TERVS TO GRANT
THOSE PONERS TO THE GUARDI AN.

Sec. 5313. (1) A THE COURT MAY APPO NT A conpet ent
person, including a nonprofit corporation described in section
5106, —ray—be—-appointed— AS guardian of a legally incapacitated
i ndividual. The court shall not appoint as a guardi an an agency,
public or private, that financially benefits fromdirectly pro-
vi di ng housi ng, nedical, or social services to the legally inca-
pacitated individual. |F THE COURT DETERM NES THAT THE WARD S
PROPERTY NEEDS PROTECTI ON, THE COURT SHALL ORDER THE GUARDI AN TO
FURNI SH A BOND OR SHALL | NCLUDE RESTRICTIONS IN THE LETTERS OF
GUARDI ANSHI P AS NECESSARY TO PROTECT THE PROPERTY.
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(2) I'n appointing a guardi an under this section, the court
shal | appoint a person, if suitable and willing to serve,
desi gnated by the individual who is the subject of the petition,

i ncluding a designation nmade in a durable power of attorney. |If
a specific designation is not nmade or a person designated is not
suitable or willing to serve, the court may appoint as a guardi an
a person nanmed as —attoerney—+nfact— ATTORNEY-1 N FACT through a
dur abl e power of attorney.

(3) If a person is not designated under subsection (2) or a
per son desi gnated under subsection (2) is not suitable or willing
to serve, the court may appoint as a guardian an individual who
is related to the subject of the petition in the follow ng order
of preference:

(a) The legally incapacitated individual’s spouse. This
subdi vi sion shall be considered to include a person nom nated by
will or other witing signed by a deceased spouse.

(b) An adult child of the legally incapacitated individual.

(c) A parent of the legally incapacitated individual. This
subdi vi sion shall be considered to include a person nom nated by
will or other witing signed by a deceased parent.

(d) Arelative of the legally incapacitated individual wth
whom t he indi vidual has resided for nore than 6 nonths before the
filing of the petition.

(e) A person nominated by the person who is caring for the

i ndi vi dual or paying benefits to the individual.

03360’ 99 (H2)
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(4) If none of the persons listed in subsection (3) is
suitable or willing to serve, the court may appoi nt any conpetent
person who is suitable and wlling to serve.

Sec. 5314. (1) Wenever neani ngful comuni cation is possi-
ble, a legally incapacitated individual’s guardian should consult
with the legally incapacitated individual before making a major
deci sion affecting the legally incapacitated individual. Except
as |limted under section 5306, a legally incapacitated
i ndi vidual s guardian is responsible for the ward' s care, custo-

dy, and control, but is not liable to third persons by reason of
that responsibility for the ward’'s acts. In particular and wth-
out qualifying the —feregoirng— PREVI QUS SENTENCES, a guardi an has

all of the follow ng powers and duties, except as nodified by
court order:

(a) To the extent that it is consistent with the ternms of an
order by a court of conpetent jurisdiction relating to THE WARD S
detention or commtnent, —eftheward,— the guardian is entitled
to custody of the person of the guardian’s ward and may establish
the ward' s place of residence within or without this state. The
guar di an —ust— SHALL notify the court within 14 days —ef— AFTER
a change in the ward’ s place of residence.

(b) If entitled to custody of the ward, the guardi an —ust
make—proviston— SHALL PROVIDE for the ward' s care, confort, and
mai nt enance and, when appropriate, arrange for the ward s train-
ing and education. The guardian has the responsibility of secur-
ing services to restore the ward to the best possible state of

mental and physical well-being so that the ward can return to
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sel f-managenent at the earliest possible tine. Wthout regard to
custodial rights of the ward s person, the guardi an —fmrust— SHALL
take reasonabl e care of the ward' s clothing, furniture, vehicles,
and ot her personal effects and commence a protective proceeding
if the ward s other property —+s—+nrneed—of— NEEDS protection.

(c) A guardian nmay give the consent or approval that may be
necessary to enable the ward to receive nedical or other profes-
sional care, counsel, treatnent, or service.

(d) If a conservator for the ward's estate is not appointed,
a guardi an may:

(i) Institute a proceeding to conpel a person under a duty
to support the ward or to pay —suws— MONEY for the ward' s welfare
to performthat duty.

(ii) Receive noney and tangi bl e property deliverable to the
ward and apply the noney and property for the ward’ s support,
care, and education. The guardian shall not use noney fromthe
ward' s estate for roomand board that the guardian or the
guardi an’ s spouse, parent, or child have furnished the ward
unl ess a charge for the service is approved by court order nade
upon notice to at least 1 of the ward’ s next of kin, if notice is

possi bl e. The guardi an shall exercise care to conserve any

excess for the ward s needs.
(e) The guardi an shall report the WARD S conditi on —ef—the

sesston—or—controt— as required by the court, but not |ess often
than annually. A report under this subdivision —ust— SHALL

contain all of the follow ng:
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(i) The ward’ s current nental, physical, and soci al
condi tion.

(ii) Any inprovenent or deterioration in the ward s nental
physi cal, and social condition that occurred during the past
year.

(iii) The ward’ s present |iving arrangenent and —any—
changes in his or her living arrangenent that occurred during the
past year.

(iv) Whet her the guardi an recomends a nore suitable |iving

arrangenent for the ward.

(v) Medical treatnment received by the ward.

(vi) Services received by the ward.

(vii) Alist of the guardian’s visits with, and activities
on behalf of, the ward.

(viii) A recommendation as to the need for continued
guar di anshi p.

(f) If a conservator is appointed, the guardian shall pay to
the conservator, for managenent as provided in this act, the
anmount of the ward' s estate received by the guardian in excess of
t he anpbunt the guardi an expends for the ward s current support,
care, and education. The guardian shall account to the conserva-
tor for the amount expended.

(G IF A CONSERVATOR | S NOT APPO NTED FOR THE WARD, THE
GUARDI AN |'S NOT AN | NDI VI DUAL RELATED TO THE WARD OR A TAX EXEMPT
ENTI TY, AND THE GUARDI AN HAS CONTROL OF ANY OF THE WARD S ESTATE,
W THI N 63 DAYS AFTER APPO NTMENT, THE GUARDI AN SHALL PREPARE AND
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FILE WTH THE APPO NTI NG COURT A COVPLETE | NVENTORY OF THE ESTATE
THAT IS SUBJECT TO THE GUARDI ANSHI P.

(H I'F A CONSERVATOR | S NOT APPO NTED FOR THE WARD AND THE
GUARDI AN |'S NOT AN | NDI VI DUAL RELATED TO THE WARD OR A TAX EXEMPT
ENTI TY, THE GUARDI AN SHALL FILE AN ACCOUNT WTH THE COURT OF ALL
| NCOVME AND ASSETS IN THE GUARDI AN' S CONTROL. THE GUARDI AN SHALL
FI LE THE ACCOUNT AS REQUI RED BY THE COURT, BUT NOT LESS THAN
ANNUALLY. THE COURT, OR STAFF ASSI GNED BY THE COURT, SHALL
REVI EW THE ACCOUNTI NG

(2) IF A GUARDI AN IS NOT OTHERW SE REQUI RED TO FI LE AN
I NVENTORY OR ACCOUNT, THE COURT MAY ORDER A GUARDI AN TO PREPARE
AND FI LE AN | NVENTORY COR ACCOUNT AT THE DI SCRETI ON OF THE COURT.

Sec. 5417. (1) Wthin 63 days after appointnment or within
anot her tinme period specified by court rule, a conservator —fust—
SHALL prepare and file with the appointing court a conplete
inventory of the estate subject to the conservatorship together
with an oath or affirmation that the inventory is believed to be

conpl ete and accurate so far as information permts. The conser-

vator —ust— SHALL provide a copy of the inventory to the pro-
tected individual if the —indvidual— |1 NDI VIDUAL can be | ocated
and +f—theindividual— is 14 years of age or ol der, —anthas

must—at-so—beprovided— TO THE | NTERESTED PERSONS THAT WERE LI STED
ON THE ORI G NAL OR AN AMENDED PETI TI ON FOR THE CONSERVATOR S
APPO NTMENT, AND to a parent or guardian with whomthe protected

i ndi vi dual resides.
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(2) The conservator nust keep suitable records of the
adm ni stration and exhi bit those records on the request of an
i nterested person.

Sec. 5418. (1) A conservator shall account to the court for
adm nistration of the trust not |ess than annually unless the
court directs otherw se, upon resignation or renoval, and at
other tinmes as the court directs. On termnation of the pro-
tected individual’s mnority or disability, a conservator shal
account to the court or to the fornerly protected individual or
that individual’s successors. Subject to appeal or vacation
within the time permtted, an order, after notice and hearing,
allowi ng an internedi ate account of a conservator adjudicates as
to liabilities concerning the matters considered in connection
with the accounts, and an order, after notice and hearing, allow
ing a final account adjudicates as to all previously unsettled

liabilities of the conservator to the protected individual or the

protected individual’s successors relating to the
conservatorship. 1In connection with any account, the court nay
require a conservator to submt to a physical check of the estate

to be made in any manner the court specifies.

(2) THE COURT, OR STAFF ASSI GNED BY THE COURT, SHALL REVI EW
AN ACCOUNT. THE CONSERVATOR SHALL PROVI DE A COPY OF AN ACCOUNT
TO THE PROTECTED | NDI VIDUAL | F THE | NDI VI DUAL CAN BE LOCATED AND
'S 14 YEARS OF ACGE OR OLDER, TO THE | NTERESTED PERSONS THAT WERE
LI STED ON THE ORI G NAL OR AN AMENDED PETI TI ON FOR THE
CONSERVATOR S APPO NTMENT, AND TO A PARENT OR GUARDI AN W TH WHOM
THE PROTECTED | NDI VI DUAL RESI DES.

L ZOBEn?cting section 1. This anendatory act takes effect January
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