HB6115, As Passed House, November 30, 2000

HOUSE BILL No. 6115

November 9, 2000, Introduced by Reps. Vear, Ehardt and Mortimer and referred to the

Committee on Employment Relations, Training and Safety.
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A bill to anend 1936 (Ex Sess) PA 1, entitled
"M chi gan enpl oynent security act,"
by anendi ng section 43 (MCL 421.43), as amended by 1996 PA 145.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 43. Except as otherw se provided in section 42(6), the
term "enpl oynent” does not include ANY OF THE FOLLOW NG

(a) —BeforeJanuary 1, —1986—agricutturat— AGRI CULTURAL
service performed by an individual who is an alien admtted to
the United States to performthat service pursuant to
sections 214(c) and 101(a)(15)(H) of the inmm gration and nati on-
ality act, 8 US.C. 1184 and 8 U.S.C. 1101.

(b) Service perforned in the enploy of another state or its
political subdivisions, or of an instrunentality of another state
or its political subdivisions, except as otherw se provided in
section 42(9); and service perfornmed in the enploy of the United
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States governnent or an instrunmentality of the United States
exenpt under the constitution of the United States fromthe con-
tributions inposed by this act. However, to the extent that the
congress of the United States permts states to require instru-
mentalities of the United States to nake paynents into an unem
pl oynment fund under a state unenpl oynent conpensation law, this
act applies to the instrunentalities and to services perforned
for the instrunmentalities in the sane manner, to the sanme extent,
and on the same terns as to all other enployers, enploying units,
I ndi vidual s, and services. |If this state is not certified for
any year by the appropriate agency of the United States under
section 3304(c) of the federal unenploynent tax —tax— ACT, chap-
ter 23 of SUBTITLE C OF the internal revenue code of 1986, —26
U-5€—3364— the paynents required of the instrunentalities with
respect to the year shall be refunded by the comm ssion fromthe
fund in the sanme manner and within the sane period as provided in
section 16 with respect to contributions erroneously coll ected.

(c) Service with respect to which unenpl oynent conpensati on
i s payabl e under an unenpl oynent conpensati on system establi shed
by an act of congress. However, the conm ssion shall enter into
agreenments with the proper agenci es under the act of congress,
whi ch agreenents take effect 10 days after publication of the
agreenents in the manner provided in section 4 for regulations to
provi de reciprocal treatnent to individuals who have, after
acquiring potential rights to benefits under this act, acquired
rights to unenpl oynent conpensati on under the act of congress, or
who have, after acquiring potential rights to unenpl oynment
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conpensation under the act of congress, acquired rights to
benefits under this act.

(d) — ot 1 abort whieh . L ot el :
perforred— AGRI CULTURAL LABOR. AS USED IN THI S SUBDI VI SI ON
"AGRI CULTURAL LABOR' | NCLUDES ALL OF THE FOLLOW NG

(i) —©&a— SERVI CE PERFORMED ON a farm in the enploy of any
person, in connection with cultivating the soil, or in connection
wWith raising or harvesting an agricultural or horticultural com
nodity, including the raising, shearing, feeding, caring for,
trai ning, and managenent of |ivestock, bees, poultry, and
fur-bearing animals and wildlife.

(ii)) —+a— SERVI CE PERFORMED I N the enpl oy of the owner, —er—
tenant, or —anether— OTHER operator of a farmin connection with
t he operation, managenent, conservation, inprovenent, or nainte-
nance of a farmand its tools and equi pnent, or in salvaging
timber or clearing Iand of brush and other debris left by a hur-
ricane, if the major part of the service is perforned on a farm

(iii) —+a— SERVI CE PERFORMED | N connection with the produc-
tion or harvesting of a cormodity defined as an agricultural com
nodity in section 15(g) of the agricultural nmarketing act,
chapter 24, 46 Stat. 18, 12 U S.C. 1141j, in connection with the
ginning of cotton, or the operation or mai ntenance of ditches,
canal s, reservoirs, or waterways not owned or operated for
profit, used exclusively for supplying and storing water for
farm ng purposes.

(iv) —+na— SERVI CE PERFORMED I N the enpl oy of the operator of
a farmin handling, planting, drying, packing, packaging,

06493' 00



© 00 N O O b W DN P

N NN NMNPNMNNNNRPRERRERERPRPRPRR PR
N~ o 00N WNRPRO © 0 ~NO GO M wWN P O

HB6115, As Passed House, November 30, 2000

4
processing, freezing, grading, storing, or delivering to storage,
to market, or to a carrier for transportation to market, in its
unmanuf actured state, an agricultural or horticultural comodity,
I f the operator produced nore than 1/2 of the commodity —with
respect—to— FOR which the service is perforned.

(v) —+n— SERVI CE PERFORMED I N the enploy of a group of oper-
ators of farns or a cooperative organi zation of which the opera-
tors are nenbers, in the performance of service described in
subparagraph (iv), but only if the operators produced nore than

1/2 of the commodity —wth—respeet—to— FOR which the services are
per f or med.

(vi) —©a— SERVI CE PERFORMED ON a farm operated for profit if
the service is not in the course of the enployer's trade or
busi ness.

(vii) Subparagraphs (iv) and (v) do not apply —wth—+espect—
to service perforned in connection with commercial canning or
conmercial freezing or in connection with an agricultural or
horticultural comodity after its delivery to a term nal market
for distribution for consunption.

(viii) As used in this subdivision, "farnm includes stock,
dairy, poultry, fruit, fur-bearing animals, truck farnms, planta-
tions, ranches, nurseries, ranges, and greenhouses, or other sim
ilar structures used primarily for the raising of agricultural or
horticul tural conmmodities.

(ix) Agricultural |abor is not excluded fromthe term
enpl oynent —wher— I F the |abor is performed for an enpl oyer as
defined in section 41(5).
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(e) Donestic service in a private hone, |ocal college club,
or local chapter of a college fraternity or sorority not operated
for profit.

Donestic service is not excluded fromthe term "enpl oynent™
—wher— | F perforned for an enployer as defined in section 41(6).

(f) Service as an officer or nenber of a crew of an Anmerican
vessel performed on or in connection with the vessel, except a
vessel of |ess than 200 horsepower, if the operating office from
whi ch the operations of the vessel operating on navigable waters
wWithin or without the United States are ordinarily and regularly
supervi sed, managed, directed, and controlled is without this
state; and service perforned by an individual in or as an officer
or menber of the crew of a vessel while it is engaged in the
catching, taking, or harvesting of any kind of fish including
service performed by an individual as an ordinary incident to
that activity, except service perfornmed on or in connection with
a vessel of nmore than 10 net tons determned in the manner pro-
vided for determ ning the regi ster tonnage of nerchant vessels
under the laws of the United States.

(g) Service perfornmed by an individual in the enploy of the

i ndi vidual 's son, daughter, or spouse, and service perforned by a
child less than 18 years of age in the enploy of the child's
par ent .

(h) Service perforned by real estate sal espersons, sales

representatives of investnment conpanies, and agents or solicitors
of insurance conpani es who are conpensated principally or wholly
on a conmm ssi on basi s.
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(i) Service perfornmed within this state by an individual who
Is not a citizen of the United States or service performed within
this state for an enpl oyer other than an American enpl oyer as
defined in section 42(12)(d), if the service is incidental to the
i ndividual's service in a foreign country in which the base of
operation is maintained or fromwhich the service is directed or
controll ed.

(Jj) Service covered by an arrangenent between the conmm ssion
and the agency charged with the adm nistration of another state
or federal unenploynent conpensation | aw pursuant to which al
service performed by an individual for an enploying unit during
the period covered by the enploying unit's approved el ecti on.
Service described in this subdivision is considered to be per-
formed entirely wthin the agency's state or under federal |aw

(k) Service perforned by an individual in a cal endar quarter
in the enploy of an organi zation exenpt fromincone tax under
section 501(a) of the internal revenue code of 1986, —26

U-S5—€—561— ot her than an organi zati on described in
section 401(a) of the internal revenue code of 1986, —26

U-5—€—461— or under section 521 of the internal revenue code of
1986, 26YS€—52%— if the renuneration earned is |ess than
$50. 00.

() Service perforned in the enploy of a school, college, or
university, if the service is perfornmed BY ANY OF THE FOLLOW NG

(i) By a person who is primarily a student at the school,
coll ege, or university. For the purpose of this —subtvistonrn—
SUBPARACGRAPH, a person is considered to be "primarily a student”
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if the individual is enrolled in an institution, is pursuing a
course of study for academc credit, and while enrolled normally
wor ks 30 hours or |less per week for the institution.

(ii)) By a spouse of a student, if given witten notice at
the start of the service that the enploynment is under a program
to provide financial assistance to the student and that the
enpl oynent will not be covered by a program of unenpl oynent
conpensati on

(m Service perforned by an individual |ess than 22 years of
age who is enrolled, at a nonprofit or public educational insti-
tution that normally maintains a regular faculty and curricul um
and normal ly has a regularly organi zed body of students in
attendance at the place where its educational activities are car-
ried on, as a student in a full-time program taken for credit at
the institution, which PROGRAM conbi nes academ c instruction with
wor k experience, if the service is an integral part of the pro-
gram and the institution has certified that fact to the
enpl oyer. This subdivision does not apply to service perforned
in a program established for or on behalf of an enpl oyer or group
of enpl oyers.

(n) Service perforned in the enploy of a hospital, if the
service is perforned by a patient of the hospital as defined in
section 53(1).

(o) For purposes of section 42(8), (9), and (10),

"enpl oynent” does not apply to service performed in any of the
foll owi ng situations:
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(i) I'n the enploy of a church or a convention or association
of churches or an organization that is operated primarily for
religious purposes and that is operated, supervised, controlled,
or principally supported by a church or a convention or associa-
tion of churches.

(ii)) By an ordai ned, conm ssioned, or licensed mnister of a
church in the exercise of the mnistry or by a nenber of a reli-
gious order in the exercise of duties required by the order.

(iii) Before January 1, 1978, in the enploy of a school that
Is not an institution of higher education and which service is
al so excluded fromthe term"enploynment” as defined in
section 3306(c)(8) of the federal unenploynent tax act,
chapter 23 of the internal revenue code of 1986. —26
U-5€—3366— After Decenber 31, 1977, in the enploy of a govern-
mental entity as defined in section 50a, if the service is per-
formed by an individual in any of the follow ng capacities:

(A) As an elected official.

(B) As a nenber of a |egislative body or of the judiciary.

(C As a mlitary enployee of the state national guard or
air national guard.

(D) As an enpl oyee serving on a tenporary basis in case of
fire, storm snow, earthquake, flood, or simlar energency.

(E) I'n a position —whteh— THAT, under or pursuant to the
| aws of this state, is designated as a nmgjor nontenured policy-
maki ng or advi sory position, or a policymaking or advisory posi-
tion, the performance of the duties of which ordinarily does not
require nore than 8 hours per week.
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(iv) By an individual receiving rehabilitation or
remunerative work in a facility conducted for the purpose of car-
rying out a programof rehabilitation for individuals whose earn-
I ng capacity is inpaired by age, physical or nental deficiency,
or injury, or of providing remunerative work for individuals who
because of their inpaired physical or nental capacity cannot be
readi |y absorbed in the conpetitive |abor market.

(v) As part of an unenpl oynment work-relief or work-training
program assi sted or financed in whole or in part by a federa
agency or an agency of a state or political subdivision of a
state by an individual receiving the work relief or work

training.

(vi) By an inmate of a custodial or penal institution.

(vii) By an individual hired by a state departnent or recip-
i ent governmental entity through a summer youth enpl oynent pro-

gram est abl i shed pursuant to the M chigan youth corps act, —Aet

NP O—pr e D s = A o = aYe N A A oo Ao . NaYa
\NU . U U CU'J U O U U =V,

409-229—of theM-ehigan—Conpited—tawnws— 1983 PA 69, MCL 409.221 TO
409. 229, or an individual hired by a state departnent through a

sumrer yout h enpl oynent program adm ni stered by the departnent of
natural resources or the departnment of transportation.

(p) Service perfornmed by an individual |ess than 18 years of
age in the delivery or distribution of newspapers or shopping
news, not including delivery or distribution to a point for sub-
sequent delivery or distribution.
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(gq) Service perforned for an enploying unit other than a
governnental entity or nonprofit organization and —whteh— THAT is
any of the follow ng:

(i) Service performed by an individual while the individual
was a mnor student regularly attending either a public or a pri-
vate school below the college | evel and the individual's enploy-
ment during the week was any of the foll ow ng:

(A) Less than the schedul ed hours the individual would have
worked in the departnment or establishnent in which the enpl oynent
occurred if the individual were not a student.

(B) Wthin the customary vacati on days or vacation peri ods
of the school, follow ng which the individual actually returns to
school .

(C Wth an enployer as a formal and accredited part of the
regul ar curriculum of the individual's school

(ii)) Service performed by a college student of any age, but
only —wher— | F the student's enploynent is a formal and accredi-
ted part of the regular curriculumof the school

(iii) Service perforned by an individual as a nenber of a
band or orchestra, but only —whef— |IF the service does not repre-
sent the principal occupation of the individual.

(R —rbH—Servieces— SUBJECT TO SUBDI VI SION (S), SERVI CES
performed as a direct seller, if the person is engaged in either
of the follow ng:

(i) A— The trade or business of selling, or soliciting
the sale of, consuner products or services to any buyer on a
buy-sell basis, a deposit-conm ssion basis, or any simlar basis
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that the conmi ssion or the U S. departnment of |abor designates by
rule or regulation, for resale — by the buyer or any other
person —— in the hone or otherw se than in a permanent retai
est abl i shnent.

(i) B)y— The trade or business of selling, or soliciting
the sale of, consuner products or services in the honme or other-
wi se than in a permanent retail establishnent.

(S) 29— The exclusion of services under —thts—stbseect+or—
SUBDI VI SION (R) applies only if both of the follow ng are net:

(i) A— Substantially all the cash or other renuneration,
for the performance of the services described in —thts

sttbsecet+onrn— SUBDIVISION (R) is directly related to sal es or other
out put, including the performance of services, rather than to the
nunber of hours worked.

(i) B)y— The services are performed pursuant to a witten
contract —whieh— THAT provides that the person performng the
services will not be treated as an enployee with respect to those
services for federal tax purposes.

(T) —€s)— Service performed by an individual as a product
denmonstrator or product nerchandiser if the service is perforned
under a witten contract between the individual and a person
whose principal business is obtaining the services of product
denonstrators and product nerchandisers for third parties for
product denonstration and product nerchandi sing purposes, and
both in contract and in fact, the individual MEETS ALL OF THE
FOLLOW NG CONDI TI ONS:
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(i) I's not treated as an enployee with respect to those
services for federal unenploynent tax purposes.

(i) I's conpensated for each job, or the conpensation is
based on factors that relate to the work perforned.

(iii) Determ nes the nethod of perform ng the service.

(iv) Provides the equipnent used to performthe service.

(v) I's responsible for the conpletion of a specific job and
is liable for any failure to conplete the job.

(vi) Pays all expenses, and the opportunity for profit or
| oss rests solely with the individual.

(vii) I's responsible for operating costs, fuel, repairs,
suppl i es, and notor vehicle insurance.

(viii) As used in this subdivision:

(A) —wit)y—"Product denonstrator"” means an individual who,
on a tenporary, part-tinme basis, denonstrates or gives away sam
ples of a food or other product as part of an advertising or
sal es pronotion for the product and who is not otherw se directly
enpl oyed by the manufacturer, distributor, or retailer.

(B) —#9— "Product nerchandi ser” neans an individual who,
on a tenporary, part-tinme basis, builds or resets a product dis-
play and who is not otherw se directly enployed by the manufac-
turer, distributor, or retailer.

(©O —9— "Third party"” neans a manufacturer or broker.

06493' 00 Fi nal page. FDD



