HB 5548, As Passed Senate, November 29, 2000

SENATE SUBSTI TUTE FOR
HOUSE BI LL NO. 5548

A bill to amend 1978 PA 368, entitled
"Public health code,"”
by anmendi ng section 17015 (MCL 333.17015), as added by 1993 PA
133.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 17015. (1) Subject to subsection {(#— (10), a physi-
cian shall not performan abortion otherwi se permtted by |aw
wi thout the patient’s informed witten consent, given freely and
wi t hout coerci on.

(2) For purposes of this section:

(a) "Abortion" means the intentional use of an instrunent,
drug, or other substance or device to term nate a woman’s preg-
nancy for a purpose other than to increase the probability of a
live birth, to preserve the life or health of the child after
live birth, or to renove a dead fetus. Abortion does not include
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the use or prescription of a drug or device intended as a
contracepti ve.

(b) "Fetus" neans an individual organismof the species hono
sapiens in utero.

(c) "Local health department representative" neans a person
enpl oyed by, or —contracted— UNDER CONTRACT to provi de services
on behalf of, a local health departnment who neets —any— 1 OR MORE
of the licensing requirenents |listed in —stubsect+ron—<(2){e)—

SUBDI VI SI ON (E).

(d) "Medical energency” means that condition which, on the
basis of the physician’s good faith clinical judgnment, so conpli-
cates the nedical condition of a pregnant worman as to necessitate

the i medi ate abortion of her pregnancy to avert her death or for
which a delay will create serious risk of substantial and irre-
versi ble inpairnent of a mgjor bodily function.

(e) "Qualified person assisting the physician" neans anot her
physi ci an or a physician’s assistant |icensed under this part or
part 175, a fully licensed or limted |licensed psychol ogi st
|l i censed under part 182, a professional counselor |icensed under

part 181, a registered professional nurse or a |licensed practi cal

nurse |licensed under part 172, or a social worker registered —n

= 2 A A = a1\ HEP
U U'J U 9 U U

of —the—M-chigan—Conptted—taws— UNDER PART 185.

(f) "Probabl e gestational age of the fetus" nmeans the gesta-
tional age of the fetus at the tinme an abortion is planned to be

performed. ——as—determned by theattendingphystetan—
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(G "PROVIDE THE PATI ENT WTH A PHYSI CAL COPY" MEANS
CONFI RM NG THAT THE PATI ENT ACCESSED THE | NTERNET WEBSI TE
DESCRI BED | N SUBSECTI ON (5) AND RECEI VED A PRI NTED VALI D CONFI R-
MATI ON FORM FROM THE WEBSI TE AND | NCLUDI NG THAT FORM I N THE
PATI ENT' S MEDI CAL RECORD OR @ VING A PATI ENT A COPY OF A REQUI RED
DOCUMENT BY 1 OR MORE OF THE FOLLOW NG MEANS:

(i) I'N PERSON.

(ii) BY REG STERED MAI L, RETURN RECElI PT REQUESTED.

(iii) BY PARCEL DELI VERY SERVI CE THAT REQUI RES THE RECI Pl ENT
TO PROVI DE A SI GNATURE | N ORDER TO RECEI VE DELI VERY OF A PARCEL.

(iv) BY FACSI M LE TRANSM SSI ON.

(3) Subject to subsection (#— (10), a physician or a qual -
i fied person assisting the physician shall do all of the foll ow
ing not less than 24 hours before that physician perforns an
abortion upon a PATIENT WHO | S A pregnant woman:

(a) Confirmthat, according to the best nedical judgnment of
a physician, the patient is pregnant, and deternm ne the probable
gestational age of the fetus.

(b) Orally describe, in | anguage designed to be understood
by the —pregnant—woran— PATI ENT, taking into account her age,
| evel of maturity, and intellectual capability, each of the
fol | ow ng:

(i) The probabl e gestational age of the fetus she is
carryi ng.

(ii) I'nformati on about what to do and whomto contact should

nmedi cal conplications arise fromthe abortion.
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(iii) I'nformati on about how to obtain pregnancy prevention
i nformati on through the departnment of —publie— COVUN TY heal t h.

(c) —Precededbyan—exptanation—tha re—patient—has—the

the—patient— PROVI DE THE PATI ENT WTH A PHYSI CAL COPY OF the
witten sunmary described in subsection |(8)y{b)— (11)(B) that
corresponds to the procedure the patient will undergo and is pro-
vi ded by the departnent of —pubte— COMMUNITY health. —of

provide— PROVIDE the patient with a PHYSI CAL copy of a nedically
accurate depiction, |LLUSTRATION, OR PHOTOGRAPH and description
of a fetus supplied by the departnent of —pubt+e— COVMUNI TY
heal t h pursuant to subsection (8){aj— (11)(A) at the gestationa
age nearest the probable gestational age of the patient’s fetus.

(e) Provide the patient with a PHYSI CAL copy of the prenatal
care and parenting information panphlet distributed by the
departnent of —pubtHe— COVMUINITY heal th under section 9161

(4) The requirenments of subsection (3) may be fulfilled by
t he physician or a qualified person assisting the physician at a
| ocation other than the health facility where the abortion is to

be perforned. —TFhephystecian—or—quatified—person—asststingthe

25 ph
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and—stbsecti-on—~{3){d)~— THE REQUI REMENT OF SUBSECTI ON (3) (A) THAT
A PATI ENT' S PREGNANCY BE CONFI RVED MAY BE FULFI LLED BY A LOCAL
HEALTH DEPARTMENT UNDER SUBSECTI ON (18). THE REQUI REMENTS OF
SUBSECTI ON (3) CANNOT BE FULFI LLED BY THE PATI ENT ACCESSI NG AN

| NTERNET VEBSI TE OTHER THAN THE | NTERNET VEBSI TE DESCRI BED | N
SUBSECTI ON (5) THAT |'S MAI NTAI NED THROUGH THE DEPARTMENT.

(5) THE REQUI REMENTS OF SUBSECTI ON (3)(C) THROUGH (E) MAY BE
FULFI LLED BY A PATI ENT ACCESSI NG THE | NTERNET WEBSI TE MAI NTAI NED
AND OPERATED THROUGH THE DEPARTMENT AND RECEI VI NG A PRI NTED,
VALI D CONFI RVATI ON FORM FROM THE WEBSI TE THAT THE PATI ENT HAS
REVI EWVED THE | NFORMATI ON REQUI RED | N SUBSECTI ON (3) (C) THROUGH
(E) AT LEAST 24 HOURS BEFORE AN ABORTI ON BEI NG PERFORMED ON THE
PATI ENT. THE WEBSI TE SHALL NOT REQUI RE ANY | NFORMATI ON BE SUP-
PLI ED BY THE PATIENT. THE DEPARTMENT SHALL NOT TRACK, COWPILE,
OR OTHERW SE KEEP A RECORD OF | NFORMATI ON THAT WOULD | DENTI FY A
PATI ENT WHO ACCESSES THI S WEBSI TE. THE PATI ENT SHALL SUPPLY THE
VALI D CONFI RVATI ON FORM TO THE PHYSI CI AN OR QUALI FI ED PERSON
ASS| STI NG THE PHYSI CI AN TO BE | NCLUDED | N THE PATI ENT' S MEDI CAL
RECORD TO COVMPLY W TH THI S SUBSECTI ON

(6) —5)y— Subject to subsection (#— (10), before

—performngan—abortion— OBTAI NI NG THE PATI ENT' S SI GNATURE ON THE
ACKNOALEDGVENT AND CONSENT FORM a physici an PERSONALLY AND I N

THE PRESENCE OF THE PATI ENT shall do all of the foll ow ng:

(a) Provide the patient with the physician’s nane and i nform
the patient of her right to withhold or w thdraw her consent to
the abortion at any tinme before performance of the abortion.
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(b) Orally describe, in | anguage designed to be understood
by the —pregnant—woran— PATI ENT, taking into account her age,
| evel of maturity, and intellectual capability, each of the
fol | ow ng:

(i) The specific risk, if any, to the patient of the conpli-
cations that have been associated with the procedure the patient
wi || undergo, based on the patient’s particular nedical condition
and history as determ ned by the physician.

(ii)) The specific risk of conplications, IF ANY, to the

patient if she chooses to continue the pregnancy based on the
patient’s particular nmedical condition and history as determ ned
by a physi ci an.

(7) —(6)— To protect a —worman—s— PATIENT' S privacy, the
information set forth in subsection (3) and subsection —(5)— (6)
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shall not be disclosed to the —woran— PATIENT in the presence of
anot her patient.

(8) BEFORE PERFORM NG AN ABORTI ON ON A PATIENT WHO IS A
PREGNANT WOMAN, A PHYSICl AN OR A QUALI FI ED PERSON ASSI STI NG THE
PHYSI CI AN SHALL DO ALL OF THE FOLLOW NG

(A) OBTAIN THE PATIENT' S SI GNATURE ON THE ACKNOW.EDGVENT AND
CONSENT FORM DESCRI BED | N SUBSECTI ON (11) (C) CONFI RM NG THAT SHE
HAS RECEI VED THE | NFORVATI ON REQUI RED UNDER SUBSECTI ON ( 3).

(B) PROVI DE THE PATI ENT W TH A PHYSI CAL COPY OF THE SI GNED
ACKNOALEDGVENT AND CONSENT FORM DESCRI BED | N SUBSECTI ON (11) (O .

(© RETAIN A COPY OF THE SI GNED ACKNOALEDGVENT AND CONSENT
FORM DESCRI BED | N SUBSECTI ON (11) (C) AND, |F APPLI CABLE, A COPY
OF THE PREGNANCY CERTI FI CATI ON FORM COVPLETED UNDER SUBSECTI ON
(18)(B), IN THE PATI ENT' S MEDI CAL RECORD.

ABCRTI( %\\l éE EI:_\I(EIDC’VEH él:ﬁ\LL NOT REQUI RE OR OBTAI N PAYMENT FOR AN
SERVI CE PROVI DED TO A PATI ENT WHO HAS | NQUI RED ABOUT AN ABORTI ON
OR SCHEDULED AN ABORTI ON UNTI L THE EXPI RATI ON OF THE 24- HOUR
PERI OD REQUI RED | N SUBSECTI ON ( 3).

(10) (A— If the attendi ng physician, utilizing his or her
experience, judgnent, and professional conpetence, detern nes
that a nedi cal emergency exists and necessitates performance of
an abortion before the requirenents of subsections (1), (3), and
—5)— (6) can be net, the physician is exenpt fromthe require-
ments of subsections (1), (3), and |(5— (6), nmay performthe
abortion, and shall maintain a witten record identifying with
specificity the medical factors upon which the determ nation of

t he nedi cal energency is based.
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House Bill No. 5548 as amended Novenber 28, 2000 8
(11) —(8)— The departnment of —pubt+e— COVMUNI TY heal t h shal
do each of the foll ow ng:

(a) Produce nedically accurate depictions, |LLUSTRATI ONS, OR
PHOTOGRAPHS of the devel opnent of a human fetus —whiech—reftect—
THAT | NDI CATE BY SCALE the actual size of the fetus at <4=—week—

2-WEEK intervals fromthe fourth week through the twenty-eighth
week of gestation. ——ustng—ecurricutummatertals—fromthe

depi ction, |LLUSTRATION, OR PHOTOGRAPH shal |l be acconpani ed by a
printed description, in nontechnical English, —Aramatec— ARABIC,
and Spani sh, of the probable anatom cal and physi ol ogi cal charac-
teristics of the fetus at that particular state of gestational

devel opnent .

(b) —bevetep— SUBJECT TO SUBDI VI SION (G, DEVELOP, draft,
and print, in nontechnical English, —Aramrate— ARABIC, and
Spani sh, written standardi zed summari es, based upon the vari ous
medi cal procedures used to abort pregnancies, that do each of the
fol | ow ng:

(i) Describe, individually and on separate docunents, those
nmedi cal procedures used to performabortions in this state that

are recogni zed by the departnent.

(ii) Identify the physical conplications that have been

associ ated with each procedure described in subparagraph (i) and
with live birth, as determ ned by the departnent. |In identifying
t hese conplications, the departnment shall consider the annual

statistical repnort reauired under section 2835(6). AND SHALL
CONSI DER STUDI ES CONCERNI NG COVPLI CATI ONS THAT HAVE BEEN PUBLI SHED

I N A PEER REVI EW MEDI CAL JOURNAL, W TH PARTI CULAR ATTENTI ON PAID TO

THE DESIGN OF THE STUDY, and shal

06315’ 00 (S-1)
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consult with the —Untted—States—center— FEDERAL CENTERS f or

di sease control, the Anerican college of obstetricians and gyne-
col ogists, the Mchigan state nedical society, or any other
source that the departnent determ nes appropriate FOR THE
PURPCSE.

(iii) State that as the result of an abortion, sonme wonen
may experience depression, feelings of guilt, sleep disturbance,
| oss of interest in work or sex, or anger, and that if these
synptons occur and are intense or persistent, professional help
i s reconmended.

(iv) State that not all of the —ri+sks— COWPLI CATIONS |isted
i n subparagraph (ii) may pertain to that particular patient and
refer the patient to her physician for nore personalized
i nf ormati on.

(v) ldentify services avail able through public agencies to
assi st the patient during her pregnancy and after the birth of
her child, should she choose to give birth and mai ntain custody
of her child.

(vi) Identify services avail able through public agencies to
assist the patient in placing her child in an adoptive or foster
hone, shoul d she choose to give birth but not maintain custody of
her chil d.

(vii) Identify services avail abl e through public agencies to
assi st the patient and provide counseling should she experience
subsequent adverse psychol ogical effects fromthe abortion.

(c) Develop, draft, and print, in nontechnical English,
—Arafai€— ARABI C, and Spani sh, an acknow edgnent and consent form

06315’ 00 (S-1)
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1 that includes only the foll ow ng | anguage above a signature |ine
2 for the patient:

3 ", , hereby authori ze

4 Dr. ("the physician") and any assi stant
5 designated by the physician to performupon nme the foll ow
6 i ng operation(s) or procedure(s):

g (Nane of operation(s) or procedure(s))

9

10 | understand that | am approxinmately weeks

11 pregnant. | consent to an abortion procedure to term -

12 nate ny pregnancy. | understand that | have the right

13 to withdraw nmy consent to the abortion procedure at any
14 time prior to performance of that procedure. | acknow -
15 edge THAT AT LEAST 24 HOURS BEFORE THE SCHEDULED

16 ABORTION | have received A PHYSI CAL COPY OF EACH OF the
17 fol | ow ng:

18 (a) A —copy—of—a nedically accurate depiction, |LLUSTRA-

19 TION, OR PHOTOGRAPH of a fetus at the probable gestational age of
20 the fetus | amcarrying. ——precededbyan—exptanatron—that—+

22 (b) A WRITTEN description of the medical procedure that wll
23 be used to performthe abortion. ———precededbyan—exptanation

26
27 birth— A PRENATAL CARE AND PARENTI NG | NFORVATI ON PAMPHLET. I F
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ANY OF THE ABOVE LI STED DOCUMENTS WERE TRANSM TTED BY FACSI M LE,
| CERTIFY THAT THE DOCUMENTS WERE CLEAR AND LEG BLE. | ACKNOW-
EDGE THAT THE PHYSI Cl AN WHO W LL PERFORM THE ABORTI ON HAS ORALLY
DESCRI BED ALL OF THE FOLLOW NG TO ME:

(i) THE SPECIFIC RISK TO Mg, | F ANY, OF THE COWPLI CATI ONS
THAT HAVE BEEN ASSOCI ATED W TH THE PROCEDURE | AM SCHEDULED TO
UNDERGO.

(ii) THE SPECIFIC RISK TO Mg, | F ANY, OF THE COWPLI CATI ONS
| F I CHOOSE TO CONTI NUE THE PREGNANCY.

| ACKNOALEDGE THAT | HAVE RECEI VED ALL OF THE FOLLOW NG
| NFORMATI ON:
(d) I'nformation about what to do and whomto contact in the
event that conplications arise fromthe abortion.
(e) Information pertaining to avail abl e pregnancy rel ated

servi ces.

| have been given an opportunity to ask questions about the
operation(s) or procedure(s). ——andfreetyand—voluntartty—stgn
this—form | CERTIFY THAT | HAVE NOT BEEN REQUI RED TO MAKE ANY
CEYVENTS, ECR, A AT QN O AN ABORTL O RELATECNED QAL SERV C2
VWRI TTEN MATERI ALS LI STED | N PARAGRAPHS (A), (B), AND (C) ABOVE,
OR 24 HOURS AFTER THE TI ME AND DATE LI STED ON THE CONFI RVATI ON
FORM | F PARAGRAPHS (A), (B), AND (O WVERE VI EMED FROM THE | NTER-
NET WEBSI TE DESCRI BED | N SUBSECTI ON (5).".

(d) Make avail able to physicians through the M chigan board

of nedicine and the M chigan board of osteopathic nedicine and

06315’ 00 (S-1)
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surgery, —atHt—tocal—heatth—departrents;— and any person upon
request the copies of nedically accurate depictions, |LLUSTRA-

TI ONS, OR PHOTOGRAPHS descri bed in subdivision (a), the standard-
i zed witten sunmmari es described in subdivision (b), the acknow -
edgnent and consent form described in subdivision (c), the prena-
tal care and parenting information panphl et described in section
9161, and the PREGNANCY certification formdescribed in subdivi-

ti-vi-stons—(b)y—and—-{c)~— THE DEPARTMENT SHALL NOT DEVELOP WRI TTEN

SUWARI ES FOR ABORTI ON PROCEDURES UNDER SUBDI VI SI ON (B) THAT UTI -

LI ZE MEDI CATI ON THAT HAS NOT BEEN APPROVED BY THE UNI TED STATES

FOOD AND DRUG ADM NI STRATI ON FOR USE | N PERFORM NG AN ABORTI ON.
(f) Develop, draft, and print a certification formto be

signed by a |ocal health department representative at the tine

and place a patient —+s—provided—the+nformation—-described—+n
stubsection—(3)— HAS A PREGNANCY CONFI RVED, as requested by the
patient, verifying the date and tine the —nformation—+sprovided

to—that—patient— PREGNANCY | S CONFI RVED.
(G DEVELOP AND MAI NTAI'N AN | NTERNET WEBSI TE THAT ALLOAS A

PATI ENT CONSI DERI NG AN ABORTI ON TO REVI EW THE | NFORVATI ON
REQUI RED | N SUBSECTION (3)(C) THROUGH (E). AFTER THE PATI ENT
REVI EW6 THE REQUI RED | NFORMATI ON, THE DEPARTMENT SHALL ASSURE

06315’ 00 (S-1)
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THAT A CONFI RVATI ON FORM CAN BE PRI NTED BY THE PATI ENT FROM THE
| NTERNET WEBSI TE THAT W LL VERI FY THE TI ME AND DATE THE | NFORMA-
TION WAS REVI EVED. A CONFI RVATI ON FORM PRI NTED UNDER THI' S SUBDI -
VI SI ON BECOVES | NVALI D 14 DAYS AFTER THE DATE AND Tl ME PRI NTED ON
THE CONFI RVATI ON FORM

(12) |9)— A physician’s duty to informthe patient under
this section does not require disclosure of information beyond
what a reasonably well-qualified physician |icensed under this
article wuld possess.

(13) (16)— A witten consent formneeting the requirenents
set forth in this section and signed by the —preghant—woran—
PATIENT is presuned valid. The presunption created by this sub-
section may be rebutted by evidence that establishes, by a pre-
ponder ance of the evidence, that consent was obtained through
fraud, negligence, deception, nisrepresentation, coercion, or
dur ess.

(14) —(%3)— A conpleted certification formdescribed in sub-
section (8){(f)— (11)(F) that is signed by a |ocal health depart-
ment representative is presuned valid. The presunption created
by this subsection may be rebutted by evidence that establishes,
by a preponderance of the evidence, that the physician who relied
upon the certification had actual know edge that the certificate
contained a false or misleading statenent or signature.

(15) —(%2)— This section does not create a right to
abortion.

06315’ 00 (S-1)
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(16) —(13)— Notwi thstandi ng any ot her provision of this
section, a person shall not performan abortion that is
prohi bited by | aw.

(17) (x4)— If any portion of this act or the application of
this act to any person or circunstances is found invalid by a
court, that invalidity —shatt— DOES not affect the renaining por-
tions or applications of the act —whiech— THAT can be given effect
wi thout the invalid portion or application, —provided— |IF those
remai ni ng portions are not determ ned by the court to be
i noper abl e.

(18) —(15)— Upon —an—individual—s— A PATIENT' S request, each
| ocal health departnent shall

(a) Provide a pregnancy test for that —+ndividual— PATI ENT
TO CONFI RM THE PREGNANCY AS REQUI RED UNDER SUBSECTI ON (3) (A) and
determ ne the probabl e gestational stage of —a—confirmed
preghancy— THE FETUS. THE LOCAL HEALTH DEPARTMENT NEED NOT
COWLY WTH THI S SUBDI VI SION | F THE REQUI REMENTS OF SUBSECTI ON
(3) (A) HAVE ALREADY BEEN MET

06315’ 00 (S-1)
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(B) —(dy—Ensure— | F A PREGNANCY | S CONFI RVED, ENSURE t hat
t he —ndi-vidual— PATIENT is provided with a conpl et ed PREGNANCY
certification formdescribed in subsection |(8{f)— (11)(F) at
the tine the information is provided.

(19) —(16)— The identity and address of a patient who is
provi ded i nformati on or who consents to an abortion pursuant to
this section is confidential and is subject to disclosure only
with the consent of the patient OR BY JUDI Cl AL PROCESS.

the—consent—of thepatient—or—by judiectral—proecess— A |l oca

health departnent with a file containing the identity and address
of a patient described in —this— subsection (19) who has been
assisted by the I ocal health departnment under this section shal
do both of the foll ow ng:

(a) Only release the identity and address of the patient to
a physician or qualified person assisting the physician in order
to verify the receipt of the information required under this
secti on.

(b) Destroy the information containing the identity and
address of the patient within 30 days after assisting the patient
under this section.
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