HB 5668, As Passed Senate, December 14, 2000

SENATE SUBSTI TUTE FOR
HOUSE BI LL NO. 5668

_ A bill to amend 1998 PA 58. entitled "An act to create a .
comi ss on for the control of the alcoholic beveraae traffic within
this state. and to orescribe its powers., duties. and |imtations; to
provide for powers and duties for certain state deoartnents and
aaenci es: to inpose certain taxes for certain purposes: to orovide for
the control of the alcoholic [iauor traffic within this state and to
provide for the power to establish state |iauor stores; to provide for
the care and treatnent of alcoholics: to provide for the incorporation
of farmer cooperative wneries and the arantina of certain riahts and
privileaes to those coooeratives: to orovide for the |icensina and
taxation of activities reaul ated under this act and the disposition of
t he nonev received under this act: to prescribe liabilitv for retai
| i censees under certain circunstances and to reauire securitv for that
liabilitv: to orovide orocedures. defenses. and renedi es reaardi na
violations of this act: to provide for the enforcement and to prescribe
penalties for violations of this act: to pbrovide for allocation of
certain funds for certain purposes: to provide for the confls ation and
di sposition of propertv seized under this act: to provide referenda
under certain_circunstances: and to repeal acts and parts of acts," by
anendi na sections 501. 903. and 906 (MCL 436.1501. 436.1903. and
436.1906). sections 501 and 903 as anmended by 1998 PA 416 and section

906 as added by 1998 PA 391.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 501. (1) The comm ssion may issue |icenses as provided
in this act upon the paynent of the fees provided in section 525
and the filing of the bonds required in section 801 or liability
i nsurance as provided in section 803. BEG NNI NG NOT LATER THAN
JULY 1, 2002 AND SUBJECT TO SECTI ON 906(2) AND (3), THE COW S-
SI ON SHALL NOT | SSUE A NEW ON PREM SES LI CENSE OR TRANSFER MORE
THAN 50% | NTEREST | N AN EXI STI NG ON PREM SES LI CENSE UNLESS THE
APPLI CANT OR TRANSFEREE OFFERS PROOF ACCEPTABLE TO THE COWM SSI ON
THAT HE OR SHE HAS EMPLOYED OR HAS PRESENT ON THE LI CENSED
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PREM SES, AT A M NI MUM SUPERVI SORY PERSONNEL ON EACH SHI FT AND
DURI NG ALL HOURS I N WHI CH ALCOHOLI C LI QUOR | S SERVED WHO HAVE
SUCCESSFULLY COVPLETED A SERVER TRAI NI NG PROGRAM AS FURTHER
DESCRI BED I N SECTI ON 906. THE COVMM SSI ON MAY CONSI DER AN | NDI -
VI DUAL ENROLLED AND ACTI VELY PARTI Cl PATI NG I N A SERVER TRAI NI NG
PROGRAM AS HAVI NG SUCCESSFULLY COVPLETED THE PROGRAM FOR SUCH
TIME AS THE | NDI VI DUAL | S PARTI CI PATING THE COWM SSI ON MAY
ALLOW AN APPLI CANT OR A CONDI TI ONALLY APPROVED LI CENSEE AT LEAST
180 DAYS, OR MORE UPON A SHOW NG OF GOOD CAUSE, TO MEET THE M NI -
MJUM PERSONNEL TRAI NI NG REQUI REMENTS OF THI S SUBSECTI ON. THE COw™
M SSI ON MAY SUSPEND THE LI CENSE OF A CONDI TI ONALLY APPROVED

LI CENSEE FOR FAI LURE TO COVPLY WTH THI S SUBSECTI ON. THE COW S-
SI ON MAY WAl VE THE SERVER TRAI NI NG REQUI REMENTS OF THI S SUBSEC-
TION ON THE BASI S OF El THER OF THE FOLLOW NG Cl RCUMSTANCES:

(A) THE LI CENSEE' S RESPONSI BLE OPERATI NG EXPERI ENCE OR
TRAI NI NG

(B) THE PERSON S DEMONSTRATI ON OF AN ACCEPTABLE LEVEL OF
RESPONSI BLE OPERATI ON El THER AS A LI CENSEE DURI NG THE PRECEDI NG 3
YEARS OR AS A MANAGER W TH SUBSTANTI AL EXPERI ENCE | N SERVI NG
ALCOHOLI C LI QUOR.

(2) Afull-year license issued by the conm ssion shall
expire on April 30 follow ng the date of issuance or the date
fixed by the commi ssion. A license issued under this act shall
be construed as a contract between the conmm ssion and the
| i censee and shall be signed by both parties. |If a licensee
di es, the conm ssion nay approve the operation of the
establishment by a personal representative or independent
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personal representative duly appointed by a court of conpetent
jurisdiction, pending the settlenent of the estate of the
deceased |licensee. The comr ssion nmay approve a receiver or
trustee appointed by a court of conpetent jurisdiction to operate
the licensed establishnment of a |icensee. The comm ssion nay
grant a part-year license for a proportionate part of the |license
fee specified in section 525. In a resort area the conm ssion
shall grant a license for a period of time as short as 3 nonths.
A license nmay be transferred with the consent of the comm ssion.
A class C or specially designated distributor |icense obtained in
a manner other than by transfer shall not be transferred within

3 years after its issuance except under circunstances where the

| i censee clearly and convincingly denonstrates that unusual hard-
ship will result if the transfer does not receive the consent of
the conm ssion. An application for a license to sell alcoholic

|l i quor for consunption on the preni ses, except in a city having a
popul ati on of 750,000 or nore, shall be approved by the |ocal

| egi sl ative body in which the applicant’s place of business is

| ocat ed before the license is granted by the comm ssion, except
that in the case of an application for renewal of an existing
license, if an objection to a renewal has not been filed with the
commi ssion by the local legislative body not | ess than 30 days
before the date of expiration of the |icense, the approval of the
| ocal |egislative body shall not be required. The conm ssion
shall provide the | ocal |egislative body and the | ocal chief of
police with the nane, hone and busi ness addresses, and hone and
busi ness phone nunbers to acconplish the |ocal |egislative
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reviews of new and transferred |icense applications required by
this subsection. Upon request of the | ocal |egislative body
after due notice and proper hearing by the |ocal |egislative body
and the comm ssion, the conm ssion shall revoke the license of a
| icensee granted a license to sell alcoholic liquor for consunp-
tion on the prem ses or any permt held in conjunction with that
| i cense.

(3) Alocal legislative body, by resolution, my request
that the comm ssion revoke the license of a |licensee granted a

license to sell alcoholic Iiquor for consunption off the prem ses
whose place of business is |located within the local |egislative
body’ s jurisdiction and who has been deternm ned pursuant to com
m ssion violation hearings to have sold or furnished al coholic
liquor, on at |east 3 separate occasions in a single cal endar
year, to a person who is less than 21 years of age if those vio-
| ati ons did not involve the use of falsified or fraudul ent iden-
tification by the person who is | ess than 21 years of age. |If
the conm ssion verifies that the |licensee who is the subject of
the resolution has been found to have commtted the violations as
prescribed in this subsection, the comm ssion nmay suspend or
revoke the licensee’s |icense and any permt held in conjunction
with that |icense.

(4) This act does not prohibit a hotel which is or was the
hol der of a license authorizing the retail sale of alcoholic
| i quor for consunption on the prem ses from applying for and
recei ving under this act any other and different type of |icense
authorizing the retail sale of alcoholic |iquor for consunption
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on the prem ses, and the application for the |icense shall not be
considered a new application for a license so long as the total
nunber of public |icenses for consunption on the prem ses does
not exceed the authorized total established in this act and the
sale of alcoholic Iiquor is approved by the electors. The com

m ssion may divide the state into 3 zones and establish for each
zone an anniversary date for renewal of full-year retail |icenses
in the licensing year. The comm ssion shall promul gate rul es
pursuant to the adm nistrative procedures act of 1969, 1969

PA 306, MCL 24.201 to 24.328, for the effective adm nistration of
the renewal of I|icenses.

(5) The comm ssion, with the witten approval of the depart-
ment of agriculture in the case of the Mchigan state fairgrounds
and the Upper Peninsula state fairgrounds, may issue w thout
regard to the quota provision of section 531 a tavern license to
a person as concessionaire |easing or renting a portion of either
t he Upper Peninsula state fairgrounds or the state fairgrounds,
or both, to service the licensed area in use for recreational or
exhi bition purposes other than at the tinme of the annual Upper
Peni nsul a state fair under section 2 of 1927 PA 89, MCL 285.142.

A license issued under this subsection is not transferable.

Sec. 903. (1) The commi ssion or anv commi ssioner or dulv
authorlzed aoent of the comm ssion desianated by the chairoerson of
t he comm ssi on. upon due noti ce and proper heari na. mav suspend or
revoke anv |icense upbon a violation of this act _or anv of the rules
promul aated bv the comm ssion under this act. The conm ssion or any
comni ssi oner or dulv authorized aaent of the conm ssion desianated
bv the chairperson of the copm ssion. mav assess a penalty of not
nore t han $300.00 for each violation of this act or rul es
pronul aated under this act. or not nore than $1.000.00 for each
viol ation of section 801(2). in addition to or in |ieu of revocation
or suspension of the i cense. which penaltv shall be paid to the
commi ssion and deposited with the state treasurer and shall be
credited to the aeneral fund of the state. The comm ssion shal
hold a heari na and order the suspnension or revocation of a |license
if the |licensee has been found |liable for 3 or nore separate
viol ations of section 801(2) which violations occurred on different
occasions within a 24-nmonth peri od UNLESS SUCH VI OLATI ONS FOR THE
SALE. FURNISHING. OR G VING ALCOHOLI C LI QUOR TO A M NOR WWERE
DI SCOVERED BY THE LI CENSEE AND DI SCLOSED TO AN APPROPRI ATE LAW
ENFORCEMENT AGENCY | MVEDI ATELY UPON DI SCOVERY.

(2) The conm ssion shall provide a orocedure bv which a
| i censee who is aaarieved bv anv penaltv |nnosed under subsectio
(1) and anv suspension or revocation of | i cense ordered bv the
commi ssion, a conm ssioner, or a duly authorlzed agent of the
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comm ssion mav reauest a hearina for the purpnose of presenting any
facts or reasons to the comm ssion as to whv the penaltv.
suspnensi on. or revocation should be nodified or resci nded. Anv such
r eauest shall be in writina and accompani ed bv a fee of $25 00. The
commi ssion. after review na the record made before a conm ssi oner or
a dul v aut hori zed aoent of the comm ssion. mav aIIOM/or refuse to
all ow the hearina in accordance with the comm ssion’s rules. The
riaht to a hearina provided in this subsection. however. shall not
be interoreted bv anv court as curtailina. renmpvina. or annulling
the riaht of the conm ssion to suspnend or revoke | i censes as
provided for in this act. A |licensee does not have a riaht of
appeal fromthe final determnation of the conm ssion. except bv
| eave of the circuit court. Notice of the order of suspension or
revocation of a license or of the assessnent of a penaltv. or both,
shall be aiven in the nmanner orescribed bv the comm ssion. The
suspnensi on or revocation of a license or the assessnent of a
bpenaltv. or both. bv the conm ssion or a dulv authorized aoent of
t he conmi ssi on does not prohibit the institution of a crim nal
brosecution for a violation of this act. The institution of a
crimnal prosecution for a violation of this act or the acauittal or
conviction of a person for a violation of this act does not bprevent
t he suspension or revocation of a |license or the assessnment of a
penaltv, or both. bv the commission. |In a hearina for the
suspensi on or revocation of a Iicense issued under this act. oroof
that the defendant |icensee or an aaent or ennl ovee of the iicensee
demanded and was shown. before furnishing anv alcoholic liquor to a
m nor. a notor vehicle operator or chauffeur |icense or a
reagistration certificate i ssued bv the federal selective service. or
ot her bona fide docunentarv evidence of maioritv and identitv of the
person. mav bhe offered as evidence in a defense to a pnroceedi na for
t he suspension or revocation of a |license issued under this act. A
| i censee who has reason to believe that a m nor has used f raudul ent
identification to ourchase alcoholic liauor in violation of section
703 shall file a police report concernina the violation with a | ocal
| aw enf orcenent aaencv and shall al so onresent the alleaed fraudul ent
identification to the |local |aw enforcenent aaencv at the tine of
ilina the report if the identification is in the oosseSS|on of t he
i censee. The conm ssion nmav pronul gate rul es pursuant to
m ni strati ve nrocedures act of 1969. 1969 PA 306. MCL 24. 201 to
.328. reaardina the utilization bv |icensees of eaui pnent desi aned
detect altered or foraoed driver |icenses, state identification
ds. and other forns of identification,

(3) In addition to the heari na conm ssi oners orovided for in
section 209. the chairperson of the comm ssion mav desi anate not
nore than 2 dulv authorized aacents to hear violation cases.
per son aopoi nt ed under this subsection shall be a nmenber in good
standi na of the state bar of M chi aan.

A dulv aut hori zed aacent who has been desi anat ed bv the
chai rperson pursuant to subsection (3) shall have, in the hearing of
viol ati on cases. the sane authoritv and resnonsi bilitv as does a
Pﬁarlnatconnrssroner under this act and the rul es pronul gated under
is ac

(5 A dulv authorized aoent who has been desi anated bv the
chai roerson pursuant to subsection (3) shall be ineliaible for
appoi ntment to the conn1SS|on for a period of 1 vear after the
person ceases to serve as duly authorized agent.

Sec. 906. (1) As used in this section:

(a) "Admi nistrator"” neans a qualifying conpany, postsecond-
ary educational institution, or trade association authorized by

the conm ssion to offer server tralnln? prograns and instructor
certification classes in conpliance with this section and to
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certify to the comm ssion that those persons neet the
requi renents of this section.

(b) "Instructor” nmeans an individual certified by an adm n-

i strator and approved by the conm ssion to teach server training
progranms. AN | NSTRUCTOR MAY BE A LI CENSEE OR AN EMPLOYEE OF A
LI CENSEE.

(c) "Prohibited sale" nmeans the sale of alcoholic liquor by
an enployee of a licensee to a visibly intoxicated person or to a
m nor, or both.

(d) "Responsi bl e vendor” neans a designation by the comm s-
sion of a retail licensee neeting the standards of this section.

(e) "Server training progrant neans an educational program
whose curricul um has been approved by the comm ssion under the
standards described in this section and is offered by an adm ni s-
trator OR INSTRUCTOR to a retail licensee for its enpl oyees.

(2) THE COWM SSI ON SHALL APPROVE THE ESTABLI SHI NG OF A
SERVER TRAI NI NG PROGRAM DESI GNED FOR ALL NEW ON PREM SES LI CENS-
EES OR TRANSFEREES OF MORE THAN A 50% | NTEREST I N AN ON PREM SES
LI CENSE ON OR AFTER THE COMMENCEMENT OF THE MANDATORY SERVER
TRAI Nl NG PROGRAM AND FOR ANY EXI STI NG RETAI L LI CENSEES THE COM
M SSI ON DETERM NES TO BE I N NEED OF TRAI NI NG DUE TO THE FREQUENCY
OR TYPES OF VI OLATIONS OF THI' S ACT | NVOLVI NG THE SERVI NG OF ALCO
HOLIC LI QUOR. THI' S SUBSECTI ON DOES NOT APPLY TO SPECI AL LI CENSES
EXCEPT THAT THE COWM SSI ON MAY REQUI RE SERVER TRAI NIl NG FOR CER-
TAI'N SPECI AL LI CENSEES BASED UPON THE SI ZE AND NATURE OF THE
LI CENSED EVENT. THE COWM SSI ON MAY ADOPT THE EXI STI NG STANDARDS
AND PROGRAMVATI C FRAMEWORK OF PRI VATE ENTI TI ES AND MAY DELEGATE

05108’ 99 (S-1)
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NONDI SCRETI ONARY ADM NI STRATI VE FUNCTI ONS TO QUTSI DE PRI VATE
ENTI Tl ES.

(3) 2)— The conmission shall establish a programin which
t he conm ssion designates certain retail |icensees, EXCEPT SPE-

Cl AL LI CENSES, as responsible vendors. The commi ssion may adopt
t he existing standards and programmatic franmework of private
entities and may del egate nondi scretionary adm nistrative func-
tions to outside private entities.

(4) —3)— The conmi ssion shall designhate as a responsible
vendor a retail |icensee who nakes available to all full-tine and
part-tinme retail enployees, within 60 days after being hired, a
server training programand who is also free of convictions or
adm ni strative determ nations involving prohibited sales for not
| ess than 12 nonths before applying for the designation. The
designati on continues until suspended by the conm ssion.

(5) —(4)— A person may apply to the conm ssion for qualifi-
cation as an adm nistrator for the offering of server training
progranms and instructor certification classes.

(6) —5)— The conmi ssion shall approve a curriculumfor a
server training programpresented by a certified instructor in a
manner consi dered by the comm ssion to be adequate that includes,
but is not limted to, all of the follow ng topics:

(a) The identification of progressive stages of intoxication
and the visible signs associated with each stage.

(b) The identification of the tinme delay between consunption

and visibility of signs of progressive intoxication.

05108’ 99 (S-1)
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(c) Basic al cohol content anong different types of neasured
drinks containing al coholic liquor.

(d) Variables associated with visible intoxication, includ-
ing the rate of drinking, experience, weight, food consunption,
sex, and use of other drugs.

(e) Personal skills to handl e sl owdown of service and
i ntervention procedures.

(f) Procedures for nonitoring consunption and mai ntai ni ng
i nci dent reports.

(g) The understandi ng of acceptable fornms of personal iden-
tification, techniques for determning the validity of identifi-
cation, and procedures for dealing with fraudul ent
i dentification.

(h) Assessnment of the need to ask for identification based
on appearance or conpany policy.

(i) The identification of potential second-party sales and
furni shing al cohol to mnors by persons 21 years of age or over.

(j) The understandi ng of possible legal, civil, and adm ni s-
trati ve consequences of violations of this act, the rules of the
commi ssion, and other pertinent state | aws.

(k) The understanding of Mchigan |aws pertaining to mnors
attenpting to purchase, mnors in possession, and second-party
sales or furnishing of alcohol fromadults to m nors.

(1) Know edge of the | egal hours of al cohol service and
occupancy.

(m The identification of signs of prohibited activities,

such as ganbling, solicitation for prostitution, and drug sal es.

05108’ 99 (S-1)
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(n) Any other pertinent |aws as determ ned by the
commi ssi on.

(7) —6)— The conmi ssion shall issue an instructor certifi-
cation to an individual presenting evidence acceptable to the
commi ssi on of having successfully conpleted instructor certifica-
tion classes and shall issue an identification card indicating
that certification by the conm ssion.

(8) —#— Upon approval by the comm ssion of a server train-
i ng program the comm ssion shall appoint the person sponsoring
the server training programas an administrator of that program
The admi nistrator shall provide a certification to the conm ssion
that a retail |icensee has successfully conpleted the server
training programoffered by a certified instructor and approved
by the conm ssion and shall recomend that the conm ssion desig-
nate the |icensee as a responsi bl e vendor.

(9) A CERTIFIED I NSTRUCTOR WHO IS A LI CENSEE OR AN EMPLOYEE
OF A LI CENSEE MAY OFFER SERVER TRAI NIl NG PROGRAMS APPROVED BY THE
COW SSI ON TO THE EMPLOYEES OF THE LI CENSEE AND CERTI FY TO THE
COW SSI ON THOSE PERSONS WHO SUCCESSFULLY COVPLETED THE PROGRAM

(10) AN ON PREM SES LI CENSEE WHOSE LI CENSE WAS | SSUED OR WHO
WAS THE TRANSFEREE OF MORE THAN A 50% | NTEREST | N AN ON PREM SES
LI CENSE ON OR AFTER THE COMMENCEMENT OF THE MANDATORY SERVER
TRAI Nl NG PROGRAM OR AN ON PREM SES LI CENSEE DETERM NED BY THE
COW SSI ON TO BE | N NEED OF TRAI NI NG DUE TO THE FREQUENCY OR
TYPES OF VIOLATIONS OF THI S ACT | NVOLVI NG THE SERVI NG OF ALCO
HOLI C LI QUOR MUST HAVE EMPLOYED OR PRESENT ON THE LI CENSED
PREM SES, AT A M NI MUM SUPERVI SORY PERSONNEL WHO HAVE

05108’ 99 (S-1)
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SUCCESSFULLY COVPLETED A SERVER TRAI NI NG PROGRAM ON EACH SHI FT
AND DURI NG ALL HOURS I N WHI CH ALCOHOLI C LI QUOR | S SERVED. AN ON
PREM SES LI CENSEE MUST KEEP A COPY OF THE RESPONSI| BLE VENDOR DES-
| GNATI ON OR PROOF OF COVPLETI ON OF SERVER TRAI NI NG ON THE
LI CENSED PREM SES TO FACI LI TATE THE VERI FI CATI ON OF SUCH DESI GNA-
TION BY THE COW SSI ON, AGENT OF THE COW SSI ON, OR LAW ENFORCE-
MENT OFFI CER. AN ON PREM SES LI CENSEE DETERM NED BY THE COWM S-
SI ON TO HAVE VI OLATED THI' S SUBSECTI ON | S SUBJECT TO REVOCATI ON
SUSPENSI ON, OR OTHER SANCTI ON AS PROVI DED FOR I N SECTION 903. A
VI OLATION OF THI'S SUBSECTION | S NOT A VI OLATI ON OF SECTI ON 909.
(11) (8)— As a condition of the designation of a |licensee
as a responsi ble vendor, the licensee shall nmake available to the
adm nistrator in not |ess than 60-day tinme increnments records
sufficient to verify the nanes and social security nunbers of his
or her enployees. The adnministrator shall provide to the conm s-
sion a list of nanmes and social security nunbers of individuals
who have successfully conpleted the server training program and
shall nonitor the licensee in a nmanner approved by the comm ssion
in order to verify continued conpliance of the |licensee’ s status
as a responsi ble vendor. The adm nistrator shall notify the com
mssion in witing as soon as it determnes that the |icensee has
failed to naintain the standards for server training or has
failed to cooperate with the adm nistrator’s verification
procedure. Upon receipt of such a notice fromthe adm nistrator,
t he conm ssion shall suspend the |icensee’s designation as a
responsi bl e vendor.
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(12) —9)— The commi ssion may suspend the designation of a
retail |licensee as a responsi bl e vendor upon a conviction or
adm ni strative determ nation of a prohibited sale on the
licensee’s |icensed premises. The retail |icensee |osing such a
designati on nay reapply for designation as a responsi bl e vendor
upon the passage of 12 nonths fromthe date of the conviction or
adm nistrative determ nation of a prohibited sale if the |icensee
is not convicted or administratively determ ned to have engaged
in a prohibited sale on the licensed prem ses. After the first
i nstance of a retail licensee losing its designation as a respon-
sible vendor, that retail licensee is not eligible to reapply for
such a designation until an additional 3 nonths for each subse-
guent conviction or determ nation. The 3-nonth tinme periods are
to be in addition to the 12-nonth period described in this
subsecti on.

(13) —16)— A responsible vendor is not considered to be in
violation of the prohibition contained in R 436.1005(4) of the
M chi gan admi ni strative code regarding allow ng an intoxicated
person to frequent or loiter on the licensed prem ses unless the
facts denonstrate otherw se.
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