HB 5919, As Passed Senate, October 4, 2000

SENATE SUBSTI TUTE FOR
HOUSE BI LL NO. 5919

A bill to amend 1998 PA 386, entitled
"Estates and protected individuals code,"
by anmendi ng sections 5306, 5313, 5417, and 5418 (MCL 700. 5306,
700. 5313, 700.5417, and 700.5418), section 5313 as anended by
2000 PA 54, and by addi ng section 5520.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 5306. (1) The court may appoint a guardian if —t—+s
satt+sfied— THE COURT FI NDS by cl ear and convi nci ng evi dence BOTH
that the individual for whoma guardian is sought is an incapaci -

tated individual —— and that the appointnent is necessary as a
means of providing continuing care and supervision of the inca-
paci tated individual, WTH EACH FI NDI NG SUPPORTED SEPARATELY ON
THE RECORD. Alternately, the court may dism ss the proceedi ng or
enter anot her appropriate order.
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(2) —Aguardian—shatt—begranted— THE COURT SHALL GRANT A
GUARDI AN only those powers and only for that period of tinme as is
necessary to provide for the denonstrated need of the incapaci-
tated individual. ——andtheguardianship—shalt—bedesigned— THE
COURT SHALL DESI GN THE GUARDI ANSHI P t o encour age t he devel opnent
of maxi mum sel f-reliance and i ndependence in the individual. IF
THE COURT | S AWARE THAT AN | NDI VI DUAL HAS EXECUTED A PATI ENT
ADVOCATE DESI GNATI ON UNDER SECTI ON 5506, THE COURT SHALL NOT
GRANT A GUARDI AN ANY OF THE SAME PONERS THAT ARE HELD BY THE
PATI ENT ADVOCATE. A court order establishing a guardi anship shal
specify any limtations on the guardian’s powers and any tine
limts on the guardi anshi p.

(3) I'f +t—+s—Ffoeund— THE COURT FINDS by cl ear and convi nci ng

evi dence that —the— AN individual is incapacitated and | acks the
capacity to do sone, but not all, of the tasks necessary to care
for hinself or herself, the court nmay appoint a |limted guardi an

to provi de guardi anship services to the individual, but the court
shall not appoint a full guardian.

(4) I'f +t—+s—Ffoeund— THE COURT FI NDS by cl ear and convi nci ng
evidence that the individual is incapacitated and is totally
wi t hout capacity to care for hinself or herself, the court shal

specify that finding of fact in an order and nay appoint a ful
guar di an

(5) I'F AN | NDI VI DUAL EXECUTED A PATI ENT
ADVOCATE DESI GNATI ON UNDER SECTI ON 5506 BEFORE THE TI ME THE COURT

RETERNINES THAT HE OR SHE BECAME A LEGALLY | NCAPACI TATED | NDI VI DUAL,
GUARDI AN DOES NOT' HAVE AND SHALL NOT EXERCI SE THE PONER OR DUTY
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1 OF MAKI NG MEDI CAL TREATMENT DECI SI ONS THAT THE PATI ENT ADVOCATE
2 1S DESI GNATED TO MAKE. | F. HOAEVER A PETITI ON FOR GUJARDI ANSHI P_OR
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(8 R PR S USSR R I ST G T
FEL"208 L I RALENT SDIEATE Lo MRt K Wl T
PATI ENT_ADVOCATE | S NOT ACTI NG CONSI STENT W TH THE WARD S BEST
#HEEEEgggERgH%CF%HETGMﬁéDPER!FY THE GUARDI ANSHI P° S TERVS TO GRANT

Sec. 5313. (1) —A— THE COURT MAY APPO NT A conpet ent
person, including a nonprofit corporation described in section
5106, —fray—be—appointed— AS guardian of a legally incapacitated
i ndividual. The court shall not appoint as a guardi an an agency,
public or private, that financially benefits fromdirectly pro-
Ygggn hPHggpg, nmedi cal, MENTAL HEALTH, or social services to the
paC|ta¥ed i ndividual. |F THE COURT DETERM NES THAT THE WARD S
PROPERTY NEEDS PROTECTI ON, THE COURT SHALL ORDER THE GUARDI AN TO
FURNI SH A BOND OR SHALL | NCLUDE RESTRICTIONS IN THE LETTERS OF
GUARDI ANSHI P AS NECESSARY TO PROTECT THE PROPERTY.

(2) I'n appointing a guardi an under this section, the court
shal | appoint a person, if suitable and willing to serve, desig-
nated by the individual who is the subject of the petition,

i ncludi ng a designation nade in a durable power of attorney. |If
a specific designation is not nmade or a person designated is not
suitable or willing to serve, the court nmay appoint as a guardian
a person nanmed as —attorney—+n—fact— ATTORNEY-I N FACT t hrough a
durabl e power of attorney.

(3) If a person is not designated under subsection (2) or a
per son desi gnated under subsection (2) is not suitable or willing
to serve, the court may appoi nt as a guardi an an i ndividual who
is related to the subject of the petition in the foll ow ng order

of preference:
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(a) The legally incapacitated individual’s spouse. This
subdi vi si on shall be considered to include a person nom nated by
will or other witing signed by a deceased spouse.

(b) An adult child of the legally incapacitated individual.

(c) A parent of the legally incapacitated individual. This
subdi vi si on shall be considered to include a person nom nated by
will or other witing signed by a deceased parent.

(d) Arelative of the legally incapacitated individual with
whom t he i ndi vidual has resided for nore than 6 nonths before the
filing of the petition.

(e) A person nom nated by the person who is caring for the
i ndi vi dual or paying benefits to the individual.

(4) If none of the persons listed in subsection (3) is suit-
able or willing to serve, the court nay appoi nt any conpetent
person who is suitable and willing to serve.

Sec. 5417. (1) Wthin —63— 56 days after appoi ntnent or
wi thin another tine period specified by court rule, a conservator

—frast— SHALL prepare and file with the appointing court a com
plete inventory of the estate subject to the conservatorship
together with an oath or affirmation that the inventory is
believed to be conplete and accurate so far as information
permts. The conservator —+ust— SHALL provide a copy of the

i nventory to the protected individual if the —ndrvidual—

| NDI VI DUAL can be | ocated and —+f—the—+ndividual— is 14 years of

age or ol der and —has—suff+etrent—rental——capacttytounderstand
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| NTERESTED PERSONS AS SPECI FI ED IN THE M CHI GAN COURT RULES.

(2) The conservator nust keep suitable records of the adm n-
istration and exhibit those records on the request of an inter-
ested person.

Sec. 5418. (1) A conservator shall account to the court for
adm ni stration of the trust not |ess than annually unless the
court directs otherw se, upon resignation or renoval, and at
other tines as the court directs. On term nation of the pro-
tected individual’s mnority or disability, a conservator shal
account to the court or to the fornerly protected individual or
that individual’s successors. Subject to appeal or vacation
within the tine permtted, an order, after notice and hearing,
al l owi ng an internedi ate account of a conservator adjudicates as
to liabilities concerning the matters considered in connection
with the accounts, and an order, after notice and hearing, allow
ing a final account adjudicates as to all previously unsettled
liabilities of the conservator to the protected individual or the
protected individual’s successors relating to the
conservatorship. In connection with any account, the court may
require a conservator to submt to a physical check of the estate
to be nade in any manner the court specifies.

(2) THE CONSERVATOR SHALL PROVI DE A COPY OF AN ACCOUNT TO
THE PROTECTED | NDI VI DUAL | F THE | NDI VI DUAL CAN BE LOCATED AND I S
14 YEARS OF AGE OR OLDER AND TO | NTERESTED PERSONS AS SPECI FI ED
N THE M CH GAN COURT RULES.
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1 SEC. 5520. A LEGALLY | NCAPACI TATED | NDI VI DUAL WHO HAS
2 A GUARDI AN W TH RESPONSI BI LI TY FOR MAKI NG MEDI CAL TREATMENT
3 DECI SI ONS CANNOT THEN DESI GNATE ANOTHER | NDI VI DUAL TO MAKE MEDI CAL
4 TREATMENT DECI SI ONS FOR THE LEGALLY | NCAPACI TATED | NDI VI DUAL.
5
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22 Enacting section 1. This anendatory act takes effect
23 January 1, 2001.
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