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SB0378, As Passed House, May 11, 2000

HOUSE SUBSTI TUTE FOR
SENATE BILL NO. 378

A bill to amend 1931 PA 328, entitled

"The M chi gan penal code,"
(MCL 750.1 to 750.568) by addi ng section 174a.
THE PEOPLE OF THE STATE OF M CH GAN ENACT:

SEC. 174A. (1) A PERSON IN A RELATI ONSHI P OF TRUST WTH A
VULNERABLE ADULT SHALL NOT THROUGH FRAUD, DECEI T, M SREPRESENTA-
TION, OR UNJUST ENRI CHVENT OBTAIN OR USE OR ATTEMPT TO OBTAIN OR
USE THE VULNERABLE ADULT' S MONEY OR PROPERTY TO DI RECTLY OR | NDI -
RECTLY BENEFI T THAT PERSON.

(2) I'F THE MONEY OR PROPERTY USED OR OBTAI NED, OR ATTEMPTED
TO BE USED OR OBTAI NED, HAS A VALUE OF LESS THAN $200. 00, THE
PERSON | S GUI LTY OF A M SDEMEANOR PUNI SHABLE BY | MPRI SONMENT FOR
NOT MORE THAN 93 DAYS OR A FINE OF NOT MORE THAN $500.00 OR 3
TI MES THE VALUE OF THE MONEY OR PROPERTY USED OR OBTAI NED OR
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ATTEMPTED TO BE USED OR OBTAI NED, WHI CHEVER | S GREATER, OR BOTH
| MPRI SONMENT AND A FI NE.

(3) I'F ANY OF THE FOLLOW NG APPLY, THE PERSON IS GUILTY COF A
M SDEMEANOR PUNI SHABLE BY | MPRI SONVENT FOR NOT MORE THAN 1 YEAR
OR A FINE OF NOT MORE THAN $2, 000. 00 OR 3 TIMES THE VALUE OF THE
MONEY OR PROPERTY USED OR OBTAI NED OR ATTEMPTED TO BE USED OR
OBTAI NED, WHI CHEVER | S GREATER, OR BOTH | MPRI SONMENT AND A FI NE:

(A) THE MONEY OR PROPERTY USED OR OBTAI NED, OR ATTEMPTED TO
BE USED OR OBTAI NED, HAS A VALUE OF $200. 00 OR MORE BUT LESS THAN
$1, 000. 00.

(B) THE PERSON VI OLATES SUBSECTI ON (2) AND HAS 1 OR MORE
PRI OR CONVI CTI ONS FOR COW TTI NG OR ATTEMPTI NG TO COW T AN
OFFENSE UNDER THI S SECTI ON.

(4) IF ANY OF THE FOLLOW NG APPLY, THE PERSON IS GUILTY COF A
FELONY PUNI SHABLE BY | MPRI SONVENT FOR NOT MORE THAN 5 YEARS OR A
FINE OF NOT MORE THAN $10, 000.00 OR 3 TI MES THE VALUE OF THE
MONEY OR PROPERTY USED OR OBTAI NED OR ATTEMPTED TO BE USED OR
OBTAI NED, WHI CHEVER | S GREATER, OR BOTH | MPRI SONMENT AND A FI NE:

(A) THE MONEY OR PROPERTY USED OR OBTAI NED, OR ATTEMPTED TO
BE USED OR OBTAI NED, HAS A VALUE OF $1, 000. 00 OR MORE BUT LESS
THAN $20, 000. 00.

(B) THE PERSON VI OLATES SUBSECTI ON (3)(A) AND HAS 1 OR MORE
PRI OR CONVI CTI ONS FOR COW TTI NG OR ATTEMPTI NG TO COW T AN
OFFENSE UNDER THI S SECTI ON. FOR PURPOSES OF THI S SUBDI VI SI ON,
HOWEVER, A PRI OR CONVI CTI ON DOES NOT | NCLUDE A CONVI CTI ON FOR A
VI OLATI ON OR ATTEMPTED VI OLATI ON OF SUBSECTION (2) OR (3)(B).
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(5) I'F ANY OF THE FOLLOW NG APPLY, THE PERSON IS GUILTY OF A
FELONY PUNI SHABLE BY | MPRI SONVENT FOR NOT MORE THAN 10 YEARS OR A
FINE OF NOT MORE THAN $15, 000. 00 OR 3 TI MES THE VALUE OF THE
MONEY OR PROPERTY USED OR OBTAI NED OR ATTEMPTED TO BE USED OR
OBTAI NED, WHI CHEVER | S GREATER, OR BOTH | MPRI SONMENT AND A FI NE:

(A) THE MONEY OR PROPERTY USED OR OBTAI NED, OR ATTEMPTED TO
BE USED OR OBTAI NED, HAS A VALUE OF $20, 000. 00 OR MORE.

(B) THE PERSON VI OLATES SUBSECTI ON (4) (A) AND HAS 2 OR MORE
PRI OR CONVI CTI ONS FOR COW TTI NG OR ATTEMPTI NG TO COW T AN
OFFENSE UNDER THI' S SECTI ON. FOR PURPOSES OF THI S SUBDI VI SI ON,
HOWEVER, A PRI OR CONVI CTI ON DOES NOT | NCLUDE A CONVI CTI ON FOR A
VI OLATI ON OR ATTEMPTED VI OLATI ON OF SUBSECTION (2) OR (3)(B).

(6) EXCEPT AS OTHERW SE PROVI DED I N THI S SUBSECTI ON, THE
VALUES OF MONEY OR PROPERTY USED OR OBTAI NED OR ATTEMPTED TO BE
USED OR OBTAI NED | N SEPARATE | NCI DENTS PURSUANT TO A SCHEME OR
COURSE OF CONDUCT W THI N ANY 12- MONTH PERI OD MAY BE AGGREGATED TO
DETERM NE THE TOTAL VALUE OF MONEY OR PERSONAL PROPERTY USED OR
OBTAI NED OR ATTEMPTED TO BE USED OR OBTAINED. | F THE SCHEME OR
COURSE OF CONDUCT |'S DI RECTED AGAI NST ONLY 1 PERSON, NO TI ME
LIMT APPLIES TO AGGREGATI ON UNDER THI S SUBSECTI ON.

(7) 1'F THE PROSECUTI NG ATTORNEY | NTENDS TO SEEK AN ENHANCED
SENTENCE BASED UPON THE DEFENDANT HAVI NG 1 OR MORE PRI OR CONVI G-
TIONS, THE PROSECUTI NG ATTORNEY SHALL | NCLUDE ON THE COMPLAI NT
AND | NFORVATI ON A STATEMENT LI STI NG THE PRI OR CONVI CTI ON OR
CONVI CTI ONS.  THE EXI STENCE OF THE DEFENDANT' S PRI OR CONVI CTI ON
OR CONVI CTI ONS SHALL BE DETERM NED BY THE COURT, W THOUT A JURY,
AT SENTENCI NG OR AT A SEPARATE HEARI NG FOR THAT PURPCSE BEFORE
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SENTENCI NG.  THE EXI STENCE OF A PRI CR CONVI CTI ON MAY BE

ESTABLI SHED BY ANY EVI DENCE RELEVANT FOR THAT PURPOSE, | NCLUDI NG
BUT NOT LIMTED TO, 1 OR MORE OF THE FOLLOW NG

(A) A COPY OF THE JUDGVENT OF CONVI CTI ON.

(B) A TRANSCRI PT OF A PRIOR TRI AL, PLEA- TAKING OR
SENTENCI NG.

(C | NFORVATI ON CONTAI NED I N A PRESENTENCE REPORT.

(D) THE DEFENDANT' S STATEMENT.

(8) I'F THE SENTENCE FOR A CONVI CTI ON UNDER THI' S SECTION I S
ENHANCED BY 1 OR MORE PRI OR CONVI CTI ONS, THOSE PRI OR CONVI CTlI ONS
SHALL NOT BE USED TO FURTHER ENHANCE THE SENTENCE FOR THE CONVI C-
TI ON UNDER SECTION 10, 11, OR 12 OF CHAPTER I X OF THE CODE CF
CRI M NAL PROCEDURE, 1927 PA 175, MCL 769. 10, 769.11, AND 769.12.

(9) A FINANCI AL | NSTI TUTI ON OR A BROKER OR A DI RECTOR, OFFI -
CER, EMPLOYEE, OR AGENT OF A FI NANCI AL I NSTI TUTI ON OR BROKER | S
NOT IN VIOLATION OF THI'S SECTI ON VWH LE PERFORM NG DUTI ES I N THE
NORMAL COURSE OF BUSI NESS OF A FI NANCI AL I NSTI TUTI ON OR BROKER OR
A DI RECTOR, OFFI CER, EMPLOYEE, OR AGENT OF A FI NANCI AL | NSTI TU-
TI ON OR BROKER.

(10) THI S SECTI ON DCES NOT PROH BI T A PERSON FROM BEI NG
CHARGED W TH, CONVI CTED OF, OR PUNI SHED FOR ANY OTHER VI OLATI ON
OF LAW THE PERSON COM TS WHI LE VI OLATI NG THI S SECTI ON.

(11) AS USED IN THI S SECTI ON:

(A) "BROKER' MEANS THAT TERM AS DEFI NED I N SECTI ON 8102 OF
THE UNI FORM COMVERCI AL CODE, 1974 PA 1962, MCL 440. 8102.

(B) "FINANCI AL | NSTI TUTI ON' MEANS A BANK, CREDI T UNI ON,

SAVI NG BANK, OR A SAVI NGS AND LOAN CHARTERED UNDER STATE OR
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FEDERAL LAW OR AN AFFI LI ATE OF A BANK, CREDI T UNI ON, SAVI NG BANK,
OR SAVI NGS AND LOAN CHARTERED UNDER STATE OR FEDERAL LAW

(C "PERSON I N A RELATI ONSHI P OF TRUST" MEANS A PERSON WHO
I S A CAREG VER, RELATIVE BY BLOOD, MARRI AGE, OR ADOPTI QN, HOUSE-
HOLD MEMBER, COURT- APPO NTED FI DUCI ARY, OR OTHER PERSON WHO | S
ENTRUSTED W TH OR HAS ASSUMED RESPONSI BI LI TY FOR THE MANAGEMENT
OF THE VULNERABLE ADULT' S MONEY OR PROPERTY.

(D) "VULNERABLE ADULT" MEANS AN | NDI VI DUAL AGE 18 OR OVER
VWHO, BECAUSE OF AGE, DEVELOPMENTAL DI SABILITY, MENTAL | LLNESS, OR
DI SABI LI TY, WHETHER OR NOT DETERM NED BY A COURT TO BE AN | NCA-
PACI TATED | NDI VI DUAL | N NEED OF PROTECTI ON, LACKS THE COGNI Tl VE
SKI LLS REQUI RED TO MANAGE HI S OR HER PROPERTY.

(12) IF THE OFFI CE OF SERVI CES TO THE AG NG BECOVES AWARE OF
A VIOCLATION OF TH S SECTI ON, THE OFFI CE OF SERVI CES TO THE AG NG
SHALL PROMPTLY REPCRT THE VI OLATI ON TO THE FAM LY | NDEPENDENCE
ACGENCY.

Enacting section 1. This anmendatory act takes effect
July 1, 2000.
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