SB863, As Passed House, December 14, 2000

HOUSE SUBSTI TUTE FOR
SENATE BI LL NO. 863

A bill to amend 1998 PA 386, entitled
"Estates and protected individuals code,"
by amendi ng sections 1106, 5106, 5212, 5313, and 5409
(MCL 700. 1106, 700.5106, 700.5212, 700.5313, and 700.5409),
section 1106 as anmended by 2000 PA 54 and section 5313 as anended
by 2000 PA 312.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1106. As used in this act:

(a) "Mental health professional” nmeans an individual who is
trai ned and experienced in the area of nental illness or devel op-
mental disabilities and who is 1 of the foll ow ng:

(i) A physician who is licensed to practice nedicine or
osteopat hic nedicine and surgery in this state under article 15
of the public health code, 1978 PA 368, MCL 333.16101 to
333. 18838.
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(ii)) A psychol ogist licensed to practice in this state under
article 15 of the public health code, 1978 PA 368, MCL 333.16101
to 333.18838.

(i) A registered professional nurse licensed to practice
in this state under article 15 of the public health code, 1978
PA 368, MCL 333.16101 to 333. 18838.

(iv) A social worker registered as a certified social worker
under articl e —16—ofthe—oeccupational—code;—1980PA 299
MeE—339—1661++6339—1616— 15 OF THE PUBLI C HEALTH CODE, 1978
PA 368, MCL 333.16101 TO 333. 18838.

(v) A physician's assistant licensed to practice in this
state under article 15 of the public health code, 1978 PA 368,
MCL 333. 16101 —+o- to 333. 18838.

(b) "M chigan prudent investor rule"” nmeans the fiduciary
i nvest ment and managenent rul e prescribed by part 5 of this
article.

(c) "Mnor" nmeans an individual who is |less than 18 years of
age.

(d) "M nor ward" neans a mnor for whoma guardian is
appoi nted sol ely because of mnority.

(e) "Money" neans |egal tender or a note, draft, certificate
of deposit, stock, bond, check, or credit card.

(f) "Mortgage" neans a conveyance, agreenent, or arrangenent
in which property is encunbered or used as security.

(g) "Nonresident decedent” neans a decedent who was dom -

ciled in another jurisdiction at the tinme of his or her death.
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(h) "Organization" neans a corporation, business trust,
estate, trust, partnership, joint venture, association, |limted
liability conpany, governnent, governnental subdivision or
agency, or another legal or comrercial entity.

(i) "Parent" includes, but is not limted to, an individual
entitled to take, or who would be entitled to take, as a parent
under this act by intestate succession froma child who dies
without a will and whose relationship is in question. Parent
does not include an individual who is only a stepparent, foster
parent, or grandparent.

(j) "Patient advocate" neans an individual designated to
exerci se powers concerning another individual's care, custody,
and nedical treatnment as provided in section 5506.

(k) "Patient advocate designation” nmeans the witten docu-
ment executed and with the effect as described in sections 5506
to 5512.

() "Payor"™ means a trustee, insurer, business entity,
enpl oyer, governnent, governnental subdivision or agency, or
ot her person authorized or obligated by | aw or a governing
instrunment to nmake paynents.

(m "Person" means an individual or an organization.

(n) "Personal representative"” includes, but is not limted
to, an executor, adm nistrator, successor personal representa-
tive, and special personal representative, and any other person
who performs substantially the sane function under the | aw gov-

erning that person's status.
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(o) "Petition" means a witten request to the court for an
order after notice.

(p) "Proceeding"” includes an application and a petition, and
may be an action at law or a suit in equity. A proceeding may be
denom nated a civil action under court rules.

(Q "PROFESSI ONAL CONSERVATOR' MEANS A PERSON THAT PROVI DES
CONSERVATORSHI P SERVI CES FOR A FEE. PROFESSI ONAL CONSERVATOR DCES
NOT | NCLUDE A PERSON WHO | S AN | NDI VI DUAL WHO | S RELATED TO ALL
BUT 2 OF THE PROTECTED | NDI VI DUALS FOR WHOM HE OR SHE | S
APPO NTED AS CONSERVATOR

(R) "PROFESSI ONAL GUARDI AN' MEANS A PERSON THAT PROVI DES
GUARDI ANSHI P SERVI CES FOR A FEE. PROFESSI ONAL GUARDI AN DCES NOT
| NCLUDE A PERSON WHO IS AN | NDI VI DUAL WHO | S RELATED TO ALL BUT 2
OF THE WARDS FOR WHOM HE OR SHE | S APPAO NTED AS GUARDI AN.

(S) —te)— "Property” nmeans anything that may be the subject
of ownership, and includes both real and personal property or an
interest in real or personal property.

(T) +— "Protected individual™ nmeans a m nor or other
i ndi vidual for whom a conservat or has been appoi nted or ot her
protective order has been made as provided in part 4 of
article V.

(U —s)— "Protective proceedi ng" neans a proceedi ng under
the provisions of part 4 of article V.

Sec. 5106. (1) Subject to —stbseet+ons—{2)y—and—+<3)— THE
OTHER PROVI SIONS OF THI S SECTI ON, the court nmay appoint or

approve A PROFESSI ONAL GUARDI AN OR PROFESSI ONAL CONSERVATOR, AS
APPROPRI ATE, as a guardi an ——t+mted—or—tenporary—guareian,— or
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conservator under this act, or as a plenary guardian or parti al

guardi an as those terns are defined in section 600 of the nental

heal th code, 1974 PA 258, MCL 330.1600. ——anonproef+t—corpora—
. . I I I ‘. . ,

I bed i | . el eribt | . I

(2) The court shall only appoint a —coerporation—

PROFESSI ONAL GUARDI AN OR PROFESSI ONAL CONSERVATCOR as aut hori zed
under subsection (1) if the court finds on the record —boeth— ALL
of the foll ow ng:

(a) The appoi ntnment of the —nonprof+t—corporation—

PROFESSI ONAL GUARDI AN OR PROFESSI ONAL CONSERVATOR is in the
ward's, —of— devel opnental |y disabl ed individual's, |NCAPACI TATED
| NDI VI DUAL' S, OR PROTECTED | NDI VI DUAL' S best interests.

(b) I Htiedh bt I bet
the—coturt—and—expressed—a—wtHnghress— THERE | S NO OTHER PERSON
THAT |'S COVPETENT, SU TABLE, AND WLLING to serve in that fidu-
ciary capacity I N ACCORDANCE W TH SECTI ON 5212, 5313, OR 5409.

(3) The court shall not appoint a —eerpoerat+on— PROFESSI ONAL
GUARDI AN OR PROFESSI ONAL CONSERVATOR as aut hori zed under
subsection (1) unless the —eorpoeration— PROFESSI ONAL GUARDI AN OR
PROFESSI ONAL CONSERVATOR files a bond in an anount and with the
conditions as determned by the court. —Fhe— FOR A PROFESSI ONAL
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CONSERVATOR, THE sureties and liabilities of the bond shall be as

provided in sections 5410 and 5411. —Fhe—eourt—shatH—not—appoint
. I bed I . 4 I
tatt+ve—or—trustee—

(4) A —corporati+on— PROFESSI ONAL GUARDI AN OR PROFESSI ONAL
CONSERVATOR appoi nted under this section shall not receive as a
result of that appointnment a benefit beyond conpensation specifi-
cally authorized for that type of fiduciary by this act or the
mental health code, 1974 PA 258, MCL 330. 1001 to 330. 2106.

(5) A PROFESSI ONAL GUARDI AN APPO NTED UNDER THI S SECTI ON
SHALL ESTABLI SH AND MAI NTAIN A SCHEDULE OF VI SI TATI ON SO THAT AN
| NDI VI DUAL ASSOCI ATED W TH THE PROFESSI ONAL GUARDI AN WHO | S
RESPONSI BLE FOR THE WARD S CARE VI SITS THE WARD W THI N 3 MONTHS
AFTER THE PROFESSI ONAL GUARDI AN'S APPO NTMENT AND NOT LESS THAN
ONCE WTHI N 3 MONTHS AFTER EACH PREVI QUS VI SI T.

(6) A PROFESSI ONAL GUARDI AN APPO NTED UNDER THI S SECTI ON
SHALL ENSURE THAT THERE ARE A SUFFI CI ENT NUMBER OF EMPLOYEES
ASSI GNED TO THE CARE OF WARDS FOR THE PURPOSE OF PERFORM NG THE
NECESSARY DUTI ES ASSCCI ATED W TH ENSURI NG THAT PROPER AND APPRO-
PRI ATE CARE | S PROVI DED.

(7) FOR THE PURPCSES OF THE STATUTORY AUTHORI ZATI ON REQUI RED
BY SECTI ON 1105(2) (E) OF THE BANKI NG CODE OF 1999, 1999 PA 276,
MCL 487.11105, TO ACT AS A FIDUCI ARY IN TH S STATE, |F THE COURT
APPO NTS A FOR-PROFI T OR NONPROFI T, NONBANKI NG CORPORATI ON ORGA-
NIl ZED UNDER THE LAWS OF THI S STATE TO SERVE I N A FI DUCI ARY CAPAC-
| TY THAT IS LI STED I N SUBSECTI ON (1), THE NONBANKI NG CORPORATI ON
| S AUTHORI ZED TO ACT I N THAT FI DUCI ARY CAPACI TY. THE
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AUTHORI ZATI ON UNDER THI S SUBSECTI ON CONFERS THE FI DUCI ARY
CAPACI TY ONLY TO THE EXTENT NECESSARY | N THE PARTI CULAR MATTER OF
EACH APPO NTMENT AND IS NOT A GENERAL GRANT OF FI DUCI ARY

AUTHORI TY. A NONBANKI NG CORPORATION | S NOT AUTHORI ZED TO ACT I N
ANY OTHER FI DUCI ARY CAPACI TY.

Sec. 5212. The court may appoint as guardian a person whose
appoi ntnment serves the mnor's welfare, including a —neaproft
corporatt+on— PROFESSI ONAL GUARDI AN described in section 5106. |If
the mnor is 14 years of age or older, the court shall appoint a
person nom nated by the mnor, unless the court finds the
appoi ntnment contrary to the mnor's welfare.

Sec. 5313. (1) The court may appoint a conpetent person —

guardian of a legally incapacitated individual. The court shal

not appoi nt as a guardi an an agency, public or private, that
financially benefits fromdirectly providi ng housing, nedical,
mental health, or social services to the legally incapacitated
individual. |If the court determnes that the ward' s property
needs protection, the court shall order the guardian to furnish a
bond or shall include restrictions in the letters of guardi anship
as necessary to protect the property.

(2) I'n appointing a guardi an under this section, the court
shal | appoint a person, if suitable and willing to serve, desig-
nated by the individual who is the subject of the petition,

i ncluding a designation made in a durable power of attorney. |If
a specific designation is not made or a person designated is not

suitable or willing to serve, the court may appoint as a guardian
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a person nanmed as attorney-in-fact through a durable power of
attorney.

(3) If a person is not designated under subsection (2) or a
person desi gnated under subsection (2) is not suitable or willing
to serve, the court may appoint as a guardi an an i ndividual who
is related to THE INDI VIDUAL WHO I S the subject of the petition
in the follow ng order of preference:

(a) The legally incapacitated individual's spouse. This
subdi vi sion shall be considered to include a person nom nated by
will or other witing signed by a deceased spouse.

(b) An adult child of the legally incapacitated individual.

(c) A parent of the legally incapacitated individual. This
subdi vi sion shall be considered to include a person nom nated by
will or other witing signed by a deceased parent.

(d) Arelative of the legally incapacitated individual with
whom t he individual has resided for nore than 6 nonths before the
filing of the petition.

(e) A person nom nated by —the— A person who is caring for
the LEGALLY | NCAPACI TATED i ndi vi dual or paying benefits to the
LEGALLY | NCAPACI TATED i ndi vi dual .

(4) 1'f none of the persons AS DESI GNATED OR listed in
subsection (2) OR (3) is suitable or willing to serve, the court
may appoi nt any conpetent person who is suitable and wlling to

serve, | NCLUDI NG A PROFESSI ONAL GUARDI AN AS PROVI DED I N SECTI ON
5106.
Sec. 5409. (1) The court may appoint an individual, a

corporation authorized to exercise fiduciary powers, or a
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—Ronprofit—corporation— PROFESSI ONAL CONSERVATOR descri bed in
section 5106 to serve as conservator of a protected individual's
estate. The following are entitled to consideration for appoint-
ment in the follow ng order of priority:

(a) A conservator, guardian of property, or simlar fidu-
ciary appoi nted or recogni zed by the appropriate court of another
jurisdiction in which the protected individual resides.

(b) An individual or corporation nom nated by the protected
individual if he or she is 14 years of age or older and of suffi-
cient nmental capacity to nake an intelligent choice, including a
nom nation made in a durable power of attorney.

(c) The protected individual's spouse.

(d) An adult child of the protected individual.

(e) A parent of the protected individual or a person noni -
nated by the will of a deceased parent.

(f) Arelative of the protected individual with whom he or
she has resided for nore than 6 nonths before the petition is
filed.

(g) A person nom nated by the person who is caring for or
payi ng benefits to the protected individual.

(h) 1I'f none of the persons listed in subdivisions (a) to (Qg)
are suitable and willing to serve, any person that the court
determnes is suitable and willing to serve.

(2) A person naned in subsection (1)(a), (c), (d), (e), or
(f) may designate in witing a substitute to serve instead, and
that designation transfers the priority to the substitute. |If
persons have equal priority, the court shall select the person
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the court considers best qualified to serve. Acting in the
protected individual's best interest, the court may pass ov
person having priority and appoint a person having a | ower
ity or no priority.

Enacting section 1. This anendatory act takes effect
June 1, 2001.

er a

prior-
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