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SB 117, As Passed Senate, February 17, 1999

SUBSTITUTE FOR
SENATE BILL NO. 117

A bill to anmend 1978 PA 33, entitled
"An act to prohibit the dissem nation, exhibiting, or displaying
of certain sexually_epr|C|t matter to mnors; to prohibit cer-
tain msrepresentations facilitating the di ssem nation of sexu-
ally explicit matter to mnors; to provide penalties; to provide
for declaratory judgnents and injunctive relief in certain
i nstances; to_ inpose certain duties upon prosecuting attorneys
and the circuit court; to Preenpt | ocal units of government from
proscribing certain conduct; and to repeal certain acts and parts
of acts,"”
by anending sections 3, 5, 6, and 7 (MCL 722.673, 722.675,
722.676, and 722.677) and by addi ng section la.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

SEC. 1A. AS USED IN TH S ACT:

(A) "COWPUTER' MEANS ANY CONNECTED, DI RECTLY | NTEROPERABLE
OR | NTERACTI VE DEVI CE, EQUI PMENT, OR FACI LITY THAT USES A COw
PUTER PROGRAM COR OTHER | NSTRUCTI ONS TO PERFORM SPECI FI C
OPERATI ONS | NCLUDI NG LOG CAL, ARI THMETI C, OR MEMORY FUNCTI ONS

WTH OR ON COVPUTER DATA OR A COMPUTER PROGRAM AND THAT CAN
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STORE, RETRI EVE, ALTER, OR COVMUNI CATE THE RESULTS OF THE
OPERATI ONS TO A PERSON, COWUTER PROGRAM COWPUTER, COWPUTER
SYSTEM OR COVMPUTER NETWORK.

(B) "COVPUTER NETWORK" MEANS THE | NTERCONNECTI ON OF HARDW RE
OR W RELESS COVMUNI CATI ON LI NES WTH A COVWPUTER THROUGH REMOTE
TERM NALS, OR A COVPLEX CONSI STI NG OF 2 OR MORE | NTERCONNECTED
COVPUTERS.

(© "COWUTER PROGRAM' MEANS A SERI ES OF | NTERNAL OR EXTER-
NAL | NSTRUCTI ONS COVMUNI CATED I N A FORM ACCEPTABLE TO A COMPUTER
THAT DI RECTS THE FUNCTI ONIl NG OF A COMPUTER, COMPUTER SYSTEM OR
COVPUTER NETWORK | N A MANNER DESI GNED TO PROVI DE OR PRODUCE PRO-
DUCTS OR RESULTS FROM THE COWPUTER, COWPUTER SYSTEM OR COWPUTER
NETWORK.

(D) "COWUTER SYSTEM' MEANS A SET OF RELATED, CONNECTED OR
UNCONNECTED, COWPUTER EQUI PMENT, DEVI CES, SOFTWARE, OR HARDWARE.

(E) "DEVICE" INCLUDES, BUT IS NOT LIMTED TO, AN ELECTRONI C,
MAGNETI C, ELECTROCHEM CAL, BI OCHEM CAL, HYDRAULI C, OPTI CAL, OR
ORGANI C OBJECT THAT PERFORMS | NPUT, OUTPUT, OR STORAGE FUNCTI ONS
BY THE MANI PULATI ON OF ELECTRONI C, MAGNETI C, OR OTHER | MPULSES.

(F) "I NTERNET" MEANS THAT TERM AS DEFI NED I N SECTI ON 230 OF
TITLE I'l OF THE COWUNI CATI ONS ACT OF 1934, CHAPTER 652, 110
STAT. 137, 47 U.S. C  230.

Sec. 3. As used in this act:

(a) "Sexually explicit matter" neans sexually explicit
visual material, sexually explicit verbal material, or sexually

explicit performance.
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(b) "Sexually explicit performance” neans a notion picture,
exhi bition, show, representation, or other presentation ——whech—
THAT, in whole or in part, depicts nudity, sexual excitenent,
erotic fondling, sexual intercourse, or sadomasochi stic abuse.
SEXUALLY EXPLI CI' T PERFORMANCE | NCLUDES, BUT IS NOT LIMTED TO
ANY PERFORMANCE DESCRI BED IN THI'S SUBDI VI SI ON COVMUNI CATED,
TRANSM TTED, DI SPLAYED, OR OTHERW SE MADE AVAI LABLE BY MEANS OF
THE | NTERNET OR A COMPUTER, COMPUTER PROGRAM COWPUTER SYSTEM OR
COVPUTER NETWORK.

(c) "Sexually explicit verbal material" neans a book, pam
phl et, magazine, printed matter reproduced in any manner, or
sound recordi ng —whieh— THAT contains an explicit and detail ed
verbal description or narrative account of sexual excitenent,
erotic fondling, sexual intercourse, or sadomasochi stic abuse.
SEXUALLY EXPLI CI' T VERBAL MATERI AL | NCLUDES, BUT IS NOT LIM TED
TO, ANY VERBAL MATERI AL DESCRI BED IN THI' S SUBDI VI SI ON COVMUNI -
CATED, TRANSM TTED, DI SPLAYED, OR OTHERW SE MADE AVAI LABLE BY
MEANS OF THE | NTERNET OR A COMPUTER, COVMPUTER PROGRAM COMPUTER
SYSTEM OR COVPUTER NETWORK

(d) "Sexually explicit visual material” neans a picture,
phot ogr aph, drawi ng, scul pture, notion picture film or simlar
vi sual representation —whieh— THAT depicts nudity, sexual excite-
ment, erotic fondling, sexual intercourse, or sadomasochistic
abuse, or a book, magazine, or panphl et —whteh— THAT contai ns
such a visual representation. An undevel oped phot ograph, nold,
or simlar visual material may be sexually explicit material

notw t hstandi ng that processing or other acts may be required to
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make its sexually explicit content apparent. SEXUALLY EXPLICIT
VI SUAL MATERI AL | NCLUDES, BUT IS NOT LIMTED TO ANY VI SUAL MATE-
RIAL DESCRIBED IN THI S SUBDI VI SI ON COMWUNI CATED, TRANSM TTED,

DI SPLAYED, OR OTHERW SE MADE AVAI LABLE BY MEANS OF THE | NTERNET
OR A COWUTER, COWUTER PROGRAM COWPUTER SYSTEM OR COVPUTER
NETWORK.

Sec. 5. (1) A person is guilty of —thstributingobscene—

DI SSEM NATI NG SEXUALLY EXPLICIT matter to a mnor if that person
does either of the follow ng:

(a) Knowi ngly dissemnates to a mnor sexually explicit
visual or verbal material that is harnful to m nors.

(b) Knowingly exhibits to a mnor a sexually explicit per-
formance that is harnful to m nors.

(2) A person knowi ngly dissem nates sexually explicit matter
to a mnor —when— | F the person knows both the nature of the
matter and the status of the mnor to whomthe matter is
di ssem nat ed.

(3) —A— EXCEPT AS PROVIDED I N SUBSECTION (6), A person knows
the nature of matter if the person either is aware of —t+he— I TS
character and content —eof—the—satter— or recklessly disregards
ci rcunst ances suggesting —the— | TS character and content. —ef—the
ratter—

(4) —A— EXCEPT AS PROVIDED I N SUBSECTION (6), A person knows
the status of a mnor if the person either is aware that the
person to whomthe dissemnation is made i s under 18 years of age
or recklessly disregards a substantial risk that the person to

whom the dissemnation is nmade is under 18 years of age.
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(5) —bBist+ibuting—obscene— DI SSEM NATI NG SEXUALLY EXPLICI T
matter to a mnor is a —msdereanor— FELONY puni shabl e by
i nprisonnment for not nore than 2 years or a fine of not nore than
$10, 000. 00, or both. In inposing the fine, —adutherized+tor—this
offense— the court shall consider the scope of the defendant's
commercial activity in —dtstributing—obseenre— DI SSEM NATI NG SEXU-
ALLY EXPLICIT matter to m nors.

(6) SUBSECTI ONS (3) AND (4) DO NOT APPLY TO AN | NTERNET OR
COVPUTER NETWORK SERVI CE PROVI DER WHO I N GOOD FAI TH, AND W THOUT
KNOALEDGE OF THE NATURE OF A SEXUALLY EXPLICIT MATTER OR THE
STATUS OF A M NOR, PROVI DES THE MEDI UM FOR DI SSEM NATI NG A SEXU-
ALLY EXPLICIT MATTER TO THE M NOR.

(7) THI'S SECTI ON DOES NOT APPLY | F A PERSON DI SSEM NATES
SEXUALLY EXPLICIT MATTER TO A M NOR BY MEANS OF THE | NTERNET OR A
COVPUTER NETWORK UNLESS 1 OR BOTH OF THE FOLLOW NG APPLY:

(A) THE MATTER IS OBSCENE AS THAT TERM I S DEFI NED | N
SECTION 2 OF 1984 PA 343, MCL 752.362.

(B) THE PROSECUTI NG ATTORNEY PROVES THAT THE PERSON DI SSEM -
NATED THE MATTER TO 1 OR MORE SPECI FI C M NORS AND KNEW HI S OR HER
STATUS AS A M NOR.

(8) A VIOLATION OR ATTEMPTED VI OLATI ON OF THI' S SECTI ON
| NVOLVI NG THE | NTERNET OR A COVWPUTER, COVPUTER PROGRAM COVPUTER
SYSTEM OR COVPUTER NETWORK OCCURS | F THE VI OLATI ON ORI G NATES,
TERM NATES, OR BOTH ORI G NATES AND TERM NATES IN THI S STATE.

(9) A VIOLATI ON OR ATTEMPTED VI OLATI ON OF THI' S SECTI ON
I NVOLVI NG THE | NTERNET OR A COVWPUTER, COVPUTER PROGRAM COVPUTER
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SYSTEM OR COVPUTER NETWORK NMAY BE PROSECUTED I N ANY JURI SDI CTl ON
I N VWH CH THE VI OLATI ON ORI G NATED OR TERM NATED.

Sec. 6. Section 5 does not apply to the dissem nation of
sexual ly explicit matter to a m nor by any of the follow ng:
—persens—

(a) A parent or guardian who di ssem nates sexually explicit
matter to his or her child or ward.

(b) A teacher or admnistrator at a public or private ele-
mentary or secondary school —whieh— THAT conplies with the

- : . . oy i : e
sectt+ons—3861to63861853of theMehtrgan—Conpttetd—taws— REVI SED
SCHOOL CODE, 1976 PA 451, MCL 380.1 TO 380. 1852, AND who di ssemi -
nates sexually explicit matter to a student as part of a school
programpermtted by |aw

(c) Alicensed physician or —eertif+ed— LI CENSED psychol o-
gi st who di ssem nates sexually explicit matter in the treatnent
of a patient.

(d) Alibrarian enployed by a library of a public or private
el ementary or secondary school —-whteh— THAT conplies with the
—provistons—of—~Aet—No—451—-of thePuble—-Aets—of—1976— REVI SED
SCHOOL CODE, 1976 PA 451, MCL 380.1 TO 380.1852, or A LIBRARI AN
enpl oyed by a public library — AND who di ssem nates sexual |y
explicit matter in the course of that person's enpl oynent.

(e) Any public or private college or university or any other
person who di ssem nates sexually explicit matter for a legitimte

medi cal , scientific, governnental, or judicial purpose.
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(F) A PERSON WHO DI SSEM NATES SEXUALLY EXPLICI T MATTER THAT
'S A PUBLI C DOCUMENT, PUBLI CATI ON, RECORD, OR OTHER MATERI AL
| SSUED BY A STATE, LOCAL, OR FEDERAL OFFI Cl AL, DEPARTNMENT, BQARD,
COW SSI ON, AGENCY, OR OTHER GOVERNVMENTAL ENTITY, OR AN ACCURATE
REPUBLI CATI ON OF SUCH A PUBLI C DOCUMENT, PUBLI CATI ON, RECORD, OR
OTHER MATERI AL.

Sec. 7. (1) A person is guilty of displaying —obscene—
SEXUALLY EXPLICIT matter to a mnor if that person possesses nan-
agerial responsibility for a business enterprise selling visual
mat t er —whteh— THAT depicts sexual intercourse or sadomasochistic
abuse and —whteh— is harnful to mnors, and that person know ngly
permts a mnor who is not acconpanied by a parent or guardian to
exam ne that matter.

(2) A person knowingly permts a mnor to exam ne visual
mat t er —whteh— THAT depi cts sexual intercourse or sadomasochistic
abuse and —whteh— is harnful to mnors — if the person knows
both the nature of the matter and the status of the mnor permt-
ted to exam ne the matter.

(3) A person knows the nature of the matter if the person
either is aware of —t+he— I TS character and content —eof—the
matter— or recklessly disregards circunstances suggesting —the—
| TS character and content. —ef—the+atter—

(4) A person knows the status of a mnor if the person
either is aware that the person who is permtted to exam ne the
matter is under 18 years of age or recklessly disregards a sub-
stantial risk that the person who is permtted to exam ne the

matter is under 18 years of age.
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(5) Displaying —obsecene— SEXUALLY EXPLICIT matter to a m nor

2 is a msdeneanor —— puni shable by inprisonnent for not nore than
3 90 days. — or a fine of not nore than $5, 000.00, or both.

(6) THI S SECTI ON DOES NOT APPLY | F A PERSON DI SPLAYS SEXUALLY
EXPLICI T MATTER TO A M NOR BY MEANS OF THE | NTERNET OR A COVPUTER
NETWORK UNLESS 1 OR BOTH OF THE FOLLOW NG APPLY:

(A) THE MATTER IS OBSCENE AS THAT TERM I S DEFI NED I N SECTI ON 2
OF 1984 PA 343, MCL 752. 362.

(B) THE PROSECUTI NG ATTORNEY PROVES THAT THE PERSON DI SPLAYED
I\EEAMI\A/ITTER TO 1 OR MORE SPECI FI C M NORS AND KNEW HI' S OR HER STATUS

Enacting section 1. This anendatory act takes effect 90

5 days after the date this anendatory act is enact ed.

0137899 b (S-2) Fi nal page. JAJ



