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SB 763, As Passed Senate, November 9, 1999

SENATE BILL NO. 763

Septenber 28, 1999, Introduced by Senators ROGERS, MC MANUS,
GOUGEQN, STILLE, SIKKEMA, HOFFMAN, STEIL, GAST,
VAN REGENMORTER, HAMMVERSTROM JOHNSON, NORTH, BULLARD,
SCHWARZ, GOSCHKA and SHUGARS and referred to the Commttee
on Farm ng, Agribusiness and Food Systens.

A bill to anmend 1994 PA 451, entitled
"Natural resources and environnental protection act,"
by anendi ng section 36109 (MCL 324.36109), as anended by 1996
PA 233.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 36109. (1) An owner of farm and and rel ated buil di ngs
covered by 1 or nore devel opnent rights agreenents neeting the
requirenents of this part who is required or eligible to file a
return as an individual or a claimnt under the state incone tax
act may claima credit against the state incone tax liability for
t he amount by which the property taxes on the |land and structures
used in the farm ng operation, including the honestead,
restricted by the devel opnent rights agreenents exceed —+% 3.5%

of the household incone as defined in chapter 9 of the state

i ncone tax act, -berng——secttons—206-561+to0266-532of the
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M-ehi-gan—Conpited—taws— 1967 PA 281, MCL 206.501 TO 206. 532,
excluding a deduction if taken under section 613 of the internal
revenue code of 1986. —26U-S5€—61+3— For the purposes of this
section, all of the follow ng apply:

(a) A partner in a partnership is considered an owner of
farm and and rel ated buil dings covered by a devel opnent rights
agreenent that are owned by the partnership. A partner is con-
sidered to pay a proportion of the property taxes on that prop-
erty equal to the partner's share of ownership of capital or dis-
tributive share of ordinary incone as reported by the partnership
to the internal revenue service or, if the partnership is not
required to report that information to the internal revenue serv-
ice, as provided in the partnership agreenent or, if there is no
witten partnership agreenent, a statenent signed by all the
partners. A partner claimng a credit under this section based
upon the partnership agreenent or a statenent shall file a copy
of the agreenent or statenent with his or her incone tax return.
| f the agreement or statenment is not filed, the departnent of
treasury shall deny the credit. All partners in a partnership
claimng the credit allowed under this section shall conpute the
credit using the sane basis for the apportionnent of the property
t axes.

(b) A sharehol der of a corporation that has filed a proper
el ection under subchapter S of chapter 1 of SUBTITLE A OF the
internal revenue code of 1986, 26 U S.C. 1361 to 1379, is consid-
ered an owner of farm and and rel ated buil di ngs covered by a

devel opnent rights agreenent that are owned by the corporation
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A sharehol der is considered to pay a proportion of the property
taxes on that property equal to the sharehol der's percentage of
stock ownership for the tax year as reported by the corporation
to the internal revenue service. Except as provided in
subsection (8), this subdivision applies to tax years begi nning
after 1987.

(c) Except as otherwi se provided in this subdivision, an
i ndi vi dual in possession of property for life under a life estate
with remai nder to anot her person or holding property under a life
| ease is considered the owner of that property if it is farm and
and rel ated buil dings covered by a devel opnment rights agreenent.
Begi nning January 1, 1986, if an individual in possession of
property for life under a life estate with remai nder to anot her
person or holding property under a life | ease enters into a wit-
ten agreenment with the person holding the remainder interest in
that land and the witten agreenent apportions the property taxes
in the sanme manner as revenue and expenses, the life | ease or
life estate hol der and the person hol ding the remai nder interest
may claimthe credit under this act as it is apportioned to them
under the witten agreenent upon filing a copy of the witten
agreenent with the return.

(d) If atrust holds farm and and rel ated buil di ngs covered
by a devel opnent rights agreenent and an individual is treated
under subpart E of subchapter J of SUBCHAPTER A OF chapter 1 of
the internal revenue code of 1986, 26 U.S.C. 671 to 679, as the

owner of that portion of the trust that includes the farm and and
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related buildings, that individual is considered the owner of
t hat property.

(e) An individual who is the sole beneficiary of a trust
that is the result of the death of that individual's spouse is
consi dered the owner of farm and and rel ated buil di ngs covered by
a devel opnent rights agreenent and held by the trust if the trust
confornms to all of the foll ow ng:

(1) One hundred percent of the trust inconme is distributed
to the beneficiary in the tax year in which the trust receives
t he i ncone.

(11) The trust terns do not provide that any portion of the
trust is to be paid, set aside, or otherw se used in a manner
that would qualify for the deduction allowed by section 642(c) of
the internal revenue code of 1986. —26Y-SC€—642—

(f) Anmenber inalimted liability conpany is considered an
owner of farm and and rel ated buil dings covered by a devel opnent
rights agreenent that are owned by the limted liability
conpany. A nenber is considered to pay a proportion of the prop-
erty taxes on that property equal to the nenber's share of owner-
ship or distributive share of ordinary incone as reported by the
limted liability conpany to the internal revenue service.

(2) An owner of farm and and rel ated buil dings covered by 1
or nore devel opnent rights agreenents neeting the requirenents of
this part to whom subsection (1) does not apply may claima
credit under the single business tax act, —Aet—No—228-ofthe
PubtHe—Acts—of 1975 —beirng—sect+ons—208—1+to268—145of—+the
M-ehtgan—Corptted—taws— 1975 PA 228, MCL 208.1 TO 208. 145, for
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t he amount by which the property taxes on the |land and structures
used in farmng operations restricted by the devel opnent rights
agreenents exceed #% 3.5% of the adjusted business incone of the

owner
as defined in section 36 of —Act—No—228+oft+he PublHeActs——of

1975—betng—sect+on—208-36—of—theMechigan—Conptted—taws— THE

SI NGLE BUSI NESS TAX ACT, 1975 PA 228, MCL 208. 36, plus conpensa-
tion to sharehol ders not included in adjusted business incone,
excl udi ng any deductions if taken under section 613 of the inter-
nal revenue code of 1986. —26Y-S5€—613— Wen calculating
adj ust ed busi ness incone for tax years begi nning before 1987,
federal taxable inconme shall not be | ess than zero for the pur-
poses of this subsection only. A participant is not eligible to
claima credit and refund agai nst the state single business tax
unl ess the participant denonstrates that the participant's agri-
cultural gross receipts of the farm ng operati on exceed 5 tines
the property taxes on the land for each of 3 out of the 5 tax
years i mredi ately preceding the year in which the credit is
claimed. This eligibility requirenent does not apply to those
participants who executed farm and devel opnent rights agreenents
under this part before January 1, 1978. A participant nay com
pare, during the contract period, the average of the nost recent
3 years of agricultural gross receipts to property taxes in the
first year that the participant entered the program under the
present contract in calculating the gross receipts
qualification. Once an election is nade by the participant to
conpute the benefit in this manner, all future cal cul ati ons shal

be made in the sane manner
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(3) If the farm and and rel ated buil di ngs covered by a
devel opnent rights agreenent are owned by nore than 1 owner, each
owner is allowed to claima credit under this section based upon
that owner's share of the property tax payable on the farm and
and related buildings. The departnent of treasury shall consider
the property tax equally apportioned anong the owners unless a
witten agreenent signed by all the owners is filed with the
return, which agreenent apportions the property taxes in the sane
manner as all other itenms of revenue and expense. |f the prop-
erty taxes are considered equally apportioned, a husband and w fe
shall be considered 1 owner, and a person with respect to whom a
deduction under section 151 of the internal revenue code of 1986
—26Y-S5€—315%+— is allowable to another owner of the property
shal | not be considered an owner

(4) A beneficiary of an estate or trust to which subsection
(1) does not apply is entitled to the sane percentage of the
credit provided in this section as that person's percentage of
all other distributions by the estate or trust.

(5) If the allowable anobunt of the credit clained exceeds
the state incone tax or the state single business tax otherw se
due for the tax year or if there is no state incone tax or the
state single business tax due for the tax year, the anount of the
claimnot used as an offset against the state inconme tax or the
state single business tax, after exam nation and review, shall be
approved for paynent to the clai mant pursuant to —Aet—Ne—122—of
the—PubHtAets—of 1941 —betnrg——sSecttons—2051+to265-31of the
Meht-gan—Conptted—taws— 1941 PA 122, MCL 205.1 TO 205.31. The
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total credit allowable under this part and chapter 9 of the state
i ncone tax act or the single business tax act, —-Aet—No—228—of
the—Pubt-e—Aets—of—1975— 1975 PA 228, MCL 208.1 TO 208. 145, shal
not exceed the total property tax due and payabl e by the clai mant
in that year. The anmount the credit exceeds the property tax due
and payabl e shall be deducted fromthe credit clainmed under this
part.

(6) For purposes of audit, review, determ nation, appeals,
heari ngs, notices, assessnents, and adm nistration relating to
the credit program provided by this section, the state incone tax
act or single business tax act, —Act—No—228—o6fthePubtie—-~Aets
of—19+5— 1975 PA 228, MCL 208.1 TO 208. 145, applies according to
which tax the credit is clained against. |f an individual is
allowed to claima credit under subsection (1) based upon prop-
erty owned or held by a partnership, S corporation, or trust, the
departnent of treasury may require that the individual furnish to
the departnent a copy of a tax return, or portion of a tax
return, and supporting schedul es that the partnership,

S corporation, or trust files under the internal revenue code.

(7) The departnent of treasury shall account separately for
paynments under this part and not conmbine themw th other credit
prograns. A paynent made to a claimant for a credit clainmed
under this part shall be issued by 1 or nore warrants made out to
the county treasurer in each county in which the clainmant's prop-
erty is located and the cl aimant, unless the clai mant specifies
on the return that a copy of the recei pt show ng paynent of the

property taxes that becane a lien in the year for which the
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credit is clained, or that becane a lien in the year before the
year for which the credit is clained, is attached to the inconme
tax or single business tax return filed by the claimant. |If the
cl ai mant specifies that a copy of the receipt is attached to the
return, the paynent shall be nmade directly to the claimant. A
warrant made out to a claimant and a county treasurer shall be
used first to pay delinquent property taxes, interest, penalties,
and fees on property restricted by the devel opnent rights
agreenent. |If the warrant exceeds the amount of delinquent
taxes, interest, penalties, and fees, the county treasurer shal
remt the excess to the claimant. |If a claimant fal sely speci -
fies that the recei pt show ng paynent of the property taxes is
attached to the return and if the property taxes on the | and
subj ect to that devel opnent rights agreenent were not paid before
the return was filed, all future paynments to that claimant of
credits clainmed under this act attributable to that devel opnent
rights agreenent may be made payable to the county treasurer of
the county in which the property subject to the devel opnent
rights agreenent is located and to that claimant.

(8) For property taxes levied after 1987, a person that was
an S corporation and had entered into a devel opnent rights agree-
ment before January 1, 1989, and paid property taxes on that
property, may claimthe credit allowed by this section as an
owner eligible under subsection (2). A subchapter S corporation
claimng a credit as permtted by this subsection for taxes
levied in 1988 through 1990 shall claimthe credit by filing an
anended return under the single business tax act, —Act—No—228o6f
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the—+PubHe—-Aets—of—31945— 1975 PA 228, MCL 208.1 TO 208.145. If a
subchapter S corporation files an anended return as permtted by
this subsection and if a sharehol der of the subchapter S corpora-
tion claimed a credit under subsection (1)(b) for the sane prop-
erty taxes, the shareholder shall file an anended return under
the state income tax act. A subchapter S corporation is not
entitled to a credit under this subsection until all of its
sharehol ders file the anended returns required by this
subsection. The departnent of treasury shall first apply a
credit due to a subchapter S corporation under this subsection to
repay credits clainmed under this section by the subchapter S
corporation's sharehol ders for property taxes levied in 1988
t hrough 1990 and shall refund any remaining credit to the S
corporation. Interest or penalty is not due or payable on an
income tax liability resulting froman anended return required by
this subsection. A subchapter S corporation electing to claima
credit as an owner eligible under subsection (2) shall not claim
a credit under subsection (1) for property taxes levied after

1987.
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