SB1045, As Passed House, March 21, 2000

REPRI NT

SUBSTI TUTE FOR
SENATE BI LL NO 1045

(As Passed the Senate March 9, 2000)

A bill to anmend 1998 PA 386, entitled
"Estates and protected individuals code,"
by amendi ng sections 1103, [1104,] 1105, 1106, 1107, 1213, 1214,

280%303’ 1402, 2114, 2202, 2203, 2205, 2504, [2513,] 2519, 2702, 2718,

3102, 3204, 3301, 3401, 3412, 3414, 3505, 3806, 3807, 3901, 3902,
3917, 3921, [3924,] 3956, 5101, [5103, 5202,] 5204, 5213, 5219,
[5301,] 5308, [5310, 5312, 5313, 5314, 5316,] 5406, 6302, 6306,
7206, 7303, 7409, 7501, and 7507 (MCL 700.1103, [700.1104, ]
700. 1105, 700.1106, 700.1107, 700.1213, 700.1214, 700.1303,
700. 1402, 700.2114, 700.2202, 700.2203, 700.2205, 700.2504,

[ 700. 2513, ]

700. 2519, 700.2702, 700.2718, 700.2807, 700.3102, 700.3204,

700. 3301, 700.3401, 700.3412, 700.3414, 700.3505, 700. 3806,

700. 3807, 700.3901, 700.3902, 700.3917, 700.3921, [700.3924,]

700. 3956, 700.5101, [700.5103, 700.5202,] 700.5204, 700.5213,

700. 5219, [700.5301,] 700.5308, [700.5310, 700.5312, 700.5313,

700. 5314, 700.5316,] 700.5406, 700.6302, 700.6306, 700.7206,

700. 7303, 700.7409, 700.7501, and 700.7507); and to repeal acts and

parts of acts.
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SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 )

THE PEOPLE OF THE STATE OF M CH GAN ENACT:

Sec. 1103. As used in this act:

(a) "Agent"” includes, but is not [imted to, an
attorney-in-fact under a durable or nondurabl e power of attorney
and an individual authorized to nake decisions as a patient advo-
cate concerning another’s health care.

(b) "Application"” neans a witten request to the probate
regi ster for an order of informal probate or | NFORMAL appoi nt ment
under part 3 of article Il1.

(C "ATTORNEY" MEANS, |F APPO NTED TO REPRESENT A CHI LD
UNDER THE PROVI SI ONS REFERENCED | N SECTI ON 5213, AN ATTORNEY
SERVI NG AS THE CH LD S LEGAL ADVOCATE I N THE MANNER DEFI NED AND
DESCRI BED I N SECTI ON 13A OF CHAPTER XI I A OF THE PROBATE CODE COF
1939, 1939 PA 288, MCL 712A. 13A

(D) —e)— "Beneficiary" includes, but is not limted to, the
fol | ow ng:

(i) I'nrelation to a trust beneficiary, a person that is an
interested trust beneficiary.

(ii) Inrelation to a charitable trust, a person that is
entitled to enforce the trust.

(i) In relation to a beneficiary of a beneficiary designa-
tion, a person that is a beneficiary of an insurance or annuity
policy, of an account with PCD designation, of a security regis-
tered in beneficiary form (TOD), of a pension, profit-sharing,
retirement, or simlar benefit plan, or of another nonprobate
transfer at death.
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SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 3

(iv) Inrelation to a beneficiary designated in a governing
instrument, a person that is a grantee of a deed, devisee, trust
beneficiary, beneficiary of a beneficiary designation, donee,
appoi ntee, taker in default of a power of appointnent, or person
in whose favor a power of attorney or power held in an individu-
al, fiduciary, or representative capacity is exercised.

(E) —(d)— "Beneficiary designation" nmeans the namng in a
governing instrunent of a beneficiary of an insurance or annuity
policy, of an account with PCD designation, of a security regis-
tered in beneficiary form (TOD), of a pension, profit-sharing,
retirement, or simlar benefit plan, or of another nonprobate
transfer at death.

(F) e)— "Child" includes, but is not limted to, an indi-
vidual entitled to take as a child under this act by intestate
succession fromthe parent whose relationship is involved. Child
does not include an individual who is only a stepchild, a foster
child, or a grandchild or nore renote descendant.

(G (fHH— "daint includes, but is not limted to, in
respect to a decedent’s or protected individual’s estate, a
liability of the decedent or protected individual, whether aris-
ing in contract, tort, or otherwse, and a liability of the
estate that arises at or after the decedent’s death or after a
conservator’s appoi ntnment, including funeral expenses and
expenses of adm nistration. C aimdoes not include an estate or
i nheritance tax, or a demand or dispute regarding a decedent’s or
protected individual's title to specific property alleged to be
included in the estate.
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SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 4
(H —g)— "Conservator" nmeans a person appointed by a court
to manage a protected individual’'s estate.

(1) —th)y— "Cost-of-living adjustnent factor" nmeans —— a
fraction, the nunerator of which is the United States consuner
price index for the prior cal endar year and the denom nator of
which is the United States consuner price index for 1997. As
used in this subdivision, "United States consunmer price index"
nmeans the annual average of the United States consuner price
i ndex for all urban consuners as defined and reported by the
United States departnent of |abor, bureau of |abor statistics, or
its successor agency, and as certified by the state treasurer.

(J) )— "Court" neans the probate court or, when applica-
ble, the famly division of the circuit court.

(K)Y —GG)— "Current trust beneficiary" means a beneficiary
about which —1— EITHER of the follow ng is true:

(i) The beneficiary has a current right to receive all or a
portion of the inconme, if any, of the trust property.

(ii) The beneficiary is currently eligible to receive all or
a portion of a mandatory or discretionary distribution of incone

or principal.

(1) —k)— "Descendant” neans, in relation to an individual,
all of his or her descendants of all generations, with the rela-
tionship of parent and child at each generation being determ ned
by the definitions of child and parent contained in this act.

05754’ 00 (S-1) R 1



SB1045, As Passed House, March 21, 2000

Sub. S.B. 1045 (S-1) as anended March 21, 2000 5 (1 of 2)
1 (M —(H— "Devise" neans, when used as a noun, a

testanmentary disposition of real or personal property and, when

used as a verb, to dispose of real or personal property by wll.

(N —m— "Devisee" neans a person designated in a wll to

receive a devise. For the purposes of article Il, for a devise

2
3
4
5
6 to a trustee of an existing trust or to a trustee under a wll,
7 the trustee is a devisee and a beneficiary is not.
8 (O —|m)— "Disability" neans cause for a protective order as
9 described in section 5401.
10 (P) —(to)— "Distributee” nmeans a person that receives a
11 decedent’s property fromthe decedent’ s personal representative
12 other than as a creditor or purchaser. A testanentary trustee is
13 a distributee only to the extent that distributed property or an
14 increment of the distributed property remains in the trustee’'s
15 hands. A testanentary trust beneficiary to whomthe trustee dis-
16 tributes property received froma personal representative is a
17 distributee of the personal representative. For the purposes of
18 this subdivision, "testanentary trustee" includes a trustee to
19 whom property is transferred by will to the extent of the devised
20 property. . .
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) "Exenpt property” nmeans property of a decedent’s estate that is

| bed in section 2404. ) . .

"Fam |y all owance" is the allowance prescribed in section 2403.
"Fiduciary" includes, but is not limted to, a personal

sentative, guardi an, conservator, trustee, Rlenar or parti al

an agp0|nted as grOV|ded in chapter 6 of the nental heal th code,

fA 258, MCL 330. 1600 to 330.1644, and successor fiduciary.
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) "Foreign personal representative"” nmeans a personal
entative appoi nted by another jurisdiction.
) " Fornal proceedlngs
)
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) I means proceedi ngs conducted before a judge
notice to interested persons, =
"CGeneral personal representative" neans a personal

entative other than a special personal representative.
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SB1045, As Passed House, March 21, 2000

Sub. S.B. 1045 (S-1) as anended March 21, 2000 5 (2 of 2)

2 "Governing instrunent” neans a deed; wll; tr
annui ty. policy; account wth POD designation; securi
benefiCiary form (TOD); pension, profit-sharing, ret
benefit plan; instrunent creating or exercising a po
or

a power of attorney; or dispositive, appointive, or nomnative
instrunent of any Simlar type. o )

_ (k) "Guardian®™ neans a person who has qualified as a guardian of a
m nor  or A LEGALLY incapacitated individual under a parental or spousal
nom nation_or a court a380|ntnent and includes a |limted guardian as
descri bed in sections 5205, 5206, and 5306. Guardi an does not include a
guardian ad litem _

| ) "Hazardous substance" means a substance defi ned as hazardous or
toxic_or otherw se regulated by an environnmental |aw.
) _"Heir" means, except as controlled by section 2720, a person,
i ncluding the surviving spouse or the state, that is entitled under the
statutes of intestate Succession to a decedent’s propert%. ) )
} "Honestead al | owance” neans the all owance prescribed in section

ust; insurance, or
ty registered in
irenent, or simlar
wer of appoi nt nent

N
-}

2402.

21 Sec. 1105. As used in this act:

22 (a) "lIncapacitated individual"” means an individual who is
23 inpaired by reason of nental illness, nental deficiency, physical
24 illness or disability, chronic use of drugs, chronic intoxica-

25 tion, or other cause, not including mnority, to the extent of
26 | acking sufficient understanding or capacity to nmake or
27 conmuni cate i nformed deci sions.

05754’ 00 (S-1) R 1



© 00 N OO O b W N P

N NN NNDMNMDNDNRRRPR R R R R R R R
N~ o oD W DN R O © 0N O 0O~ WNDNR O

SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 6

(b) "Informal proceedi ngs" neans proceedi ngs for probate of
a wll or appointnment of a personal representative conducted by
the probate register without notice to interested persons.

(c) "Interested person” OR "PERSON | NTERESTED I N AN ESTATE"
includes, but is not limted to, an heir, devisee, child, spouse,
creditor, and beneficiary and any other person that has a prop-
erty right in or claimagainst a trust estate or the estate of a
decedent, ward, or protected individual; a person that has prior-
ity for appointnment as personal representative; and a fiduciary
representing an interested person. Ildentification of interested
persons may vary fromtinme to tinme and shall be determ ned
according to the particul ar purposes of, and matter involved in,
a proceeding, and by the suprene court rules.

(d) "Interested trust beneficiary" neans a person that has 1
or nore of the followng interests in a trust:

(i) Life estate.

(ii) Eligible recipient of a mandatory or discretionary dis-
tribution by the trustee of income or principal.

(iii) Eligible recipient of a mandatory or discretionary
di stribution by the trustee of income or principal upon termna-
tion of an interest of a person described in subparagraph (i) or
(ii) .

(iv) Presently exercisable or testanentary general or spe-
cial power of appointnent.

(e) "lIssue" neans an individual’s descendant.

(f) "Joint tenants with the right of survivorship" —or

communtty property wth—theright—of—survivorship"— i ncl udes,

05754’ 00 (S-1) R 1



SB1045, As Passed House, March 21, 2000

Sub. S.B. 1045 (S-1) as anended March 21, 2000 7

1 but is not limted to, co-owners or ownership of property held
under circunstances that entitle 1 or nore to the whole of the
property on the death of the other or others, but does not
include fornms of co-ownership registration in which the underly-
ing ownership of each party is in proportion to that party’s
contri bution.

(G "LAWER- GUARDI AN AD LI TEM' MEANS AN ATTORNEY APPQO NTED
UNDER SECTI ON 5213 OR 5219 WHO HAS THE POVWERS AND DUTI ES REFER-
ENCED BY AND PROVI DED I N SECTI ON 5213.

(H —g)— "Lease" includes, but is not limted to, an oil,
gas, or other mneral |ease.
sl o A FERRY LGS TATER, LD PUonlEe, LI Y DU

OR AN | NDI VI DUAL OT HER THAN A M NOR, WHO HAS BEEN ADJUDGED BY A
COURT TO BE AN | NCAPACI TATED | NDI VI DUAL. |
12 [(J)] —(h)y— "Letters" includes, but is not limted to, letters

13 testanmentary, letters of guardi anship, letters of adm nistration,

© 00 N OO O WN

e
= O

14 and | etters of conservatorship.

15 Sec. 1106. As used in this act:

16 (A) "MENTAL HEALTH PROFESSI ONAL" MEANS AN | NDI VI DUAL WHO | S
17 TRAI NED AND EXPERI ENCED I N THE AREA OF MENTAL | LLNESS OR DEVELOP-
18 MENTAL DI SABI LI TIES AND WHO | S 1 OF THE FOLLOW NG

19 (1) A PHYSICIAN WHO I S LI CENSED TO PRACTI CE MEDI CI NE OR

20 OSTEOPATHI C MEDI CI NE AND SURGERY I N THI S STATE UNDER ARTI CLE 15
21 OF THE PUBLI C HEALTH CODE, 1978 PA 368, MCL 333. 16101 TO

22 333.18838.

23 (i) A PSYCHOLOG ST LI CENSED TO PRACTICE I N THI S STATE UNDER
24 ARTICLE 15 OF THE PUBLI C HEALTH CCODE, 1978 PA 368, MCL 333.16101
25 TO 333.18838.

05754’ 00 (S-1) R 1



SB1045, As Passed House, March 21, 2000

Sub. S.B. 1045 (S-1) as anended March 21, 2000 8

(iii) A REG STERED PROFESSI ONAL NURSE LI CENSED TO PRACTI CE
IN THI' S STATE UNDER ARTI CLE 15 OF THE PUBLI C HEALTH CODE, 1978 PA
368, MCL 333.16101 TO 333. 18838.

(iv) A SOCI AL WORKER REG STERED AS A CERTI FlI ED SOCI AL WORKER
UNDER ARTI CLE 16 OF THE OCCUPATI ONAL CODE, 1980 PA 299, ML
339. 1601 TO 339. 1610.
e i & 218 G, 8 38 T EFIERR 90T G ML S STATE
333.16101 TO 333. 18838.] ’ ’

(B) —t&)— "M chigan prudent investor rule" nmeans the fidu-

8 ciary investnent and managenent rule prescribed by part 5 of this

9 article.

10 (O —(b)y— "Mnor" neans an individual who is | ess than 18
11 years of age.

12 (D) ey~ "M nor ward" neans a mnor for whoma guardian is
13 appointed sol ely because of mnority.

14 (E) "MONEY" MEANS LEGAL TENDER OR A NOTE, DRAFT, CERTI FI CATE
15 OF DEPCSI T, STOCK, BOND, CHECK, OR CREDI T CARD.

16 (F) (d)— "Mortgage" nmeans a conveyance, agreenent, or

17 arrangenent in which property is encunbered or used as security.
18 (G —(e)— "Nonresident decedent"” neans a decedent who was
19 domiciled in another jurisdiction at the tine of his or her

20 deat h.

21 (H —H— "Organi zation" neans a corporation, business

22 trust, estate, trust, partnership, joint venture, association,

23 limted liability conpany, governnment, governnental subdivision
24 or agency, or another |egal or commercial entity.

25 (1) €g)y— "Parent” includes, but is not limted to, an indi-
26 vidual entitled to take, or who would be entitled to take, as a

27

parent under this act by intestate succession froma child who

05754’ 00 (S-1) R 1
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SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 9

dies wthout a will and whose relationship is in question.
Parent does not include an individual who is only a stepparent,
foster parent, or grandparent.

(J) —(h)y— "Patient advocate" neans an individual designated
to exercise powers concerning another individual’s care, custody,
and nedi cal treatnment as provided in section 5506.

(K) —()— "Patient advocate designation" nmeans the witten
docunent executed and with the effect as described in sections
5506 to 5512.

() —)— "Payor" nmeans a trustee, insurer, business entity,
enpl oyer, governnent, governnental subdivision or agency, or
ot her person authorized or obligated by |aw or a governing
i nstrunment to make paynents.

(M —k)— "Person"” nmeans an i ndividual — 5 =

ent+ty— OR AN ORGANI ZATI ON.

(N —H— "Personal representative" includes, but is not
l[imted to, an executor, adm nistrator, successor personal repre-
sentative, and speci al personal representative, and any ot her
person who perfornms substantially the sane function under the |aw
governing that person’s status.

(O —|(m— "Petition" nmeans a witten request to the court
for an order after notice.

(P) —m)— "Proceedi ng" includes an application and a peti -
tion, and may be an action at law or a suit in equity. A pro-
ceeding may be denom nated a civil action under court rules.

05754’ 00 (S-1) R 1
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Senate Bill No. 1045 10

(Q —fo)— "Property” nmeans anything that may be the subject
of ownership, and includes both real and personal property or an
interest in real or personal property.

(R —p)— "Protected individual” neans a m nor or other
i ndi vi dual for whom a conservator has been appoi nted or other
protective order has been nmade as provided in part 4 of article
V.

(S) a)— "Protective proceedi ng" neans a proceedi ng under
the provisions of part 4 of article V.

Sec. 1107. As used in this act:

(a) "Register"” or "probate register” nmeans the official of
the court designated to performthe functions of register as pro-
vided in section 1304.

(b) "Revised judicature act of 1961" nmeans the revised judi-
cature act of 1961, 1961 PA 236, MCL 600.101 to 600.9948.

(c) "Security" includes, but is not limted to, a note,
stock, treasury stock, bond, debenture, evidence of indebtedness,
certificate of interest or participation in an oil, gas, or
mning title or | ease or in paynents out of production under such
atitle or |lease, collateral trust certificate, transferable
share, voting trust certificate, or interest in a regul ated
i nvest ment conpany or other entity generally referred to as a
mutual fund or, in general, an interest or instrunent conmonly
known as a security, or a certificate of interest or participa-
tion for, a tenporary or interimcertificate, receipt, or certif-
icate of deposit for, or any warrant or right to subscribe to or

05754' 00 (S-1) R 1
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SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 11
purchase any of the —foregoing— | TEMS LISTED IN TH S
SUBDI VI SI ON.

(d) "Settlenment” nmeans, in reference to a decedent’s estate,
the full process of admi nistration, distribution, and cl osing.

(e) "Special personal representative" neans a personal rep-
resentative as described by sections 3614 to 3618.

(f) "State" neans a state of the United States, the District
of Col unmbia, the Commonweal th of Puerto Rico, or a territory or
i nsul ar possession subject to the jurisdiction of the United
St at es.

(g) "Successor" neans a person, other than a creditor, who
is entitled to property of a decedent under the decedent’s w |
or this act.

(h) "Successor personal representative" neans a personal
representative, other than a special personal representative, who
is appointed to succeed a previously appoi nted personal
representative.

(i) "Supervised adm nistration” neans the proceedings
described in part 5 of article Il1.

(j) "Survive" neans that an individual neither predeceases
an event, including the death of another individual, nor is con-

sidered to predecease an event under section 2104 or 2702.

(k) "Testacy proceedi ng" neans a proceeding to establish a
will or determ ne intestacy.

05754’ 00 (S-1) R 1
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() "Testator" includes an individual of either sex.

(m "Trust" includes, but is not Iimted to, an express
trust, private or charitable, wth additions to the trust, wher-
ever and however created. Trust includes, but is not limted to,
a trust created or determ ned by judgnment or decree under which
the trust is to be adm nistered in the nmanner of an express
trust. Trust does not include a constructive trust or a result-
ing trust, conservatorship, personal representative, custodial
arrangenent under the M chigan uniform —gifts—tomnors—act;—1959
PA—172—MCE—554-4511t0 554461 TRANSFERS TO M NORS ACT, 1998 PA
433, MCL 554.521 TO 554.552, business trust providing for a cer-
tificate to be issued to a beneficiary, comon trust fund, voting
trust, security arrangenent, liquidation trust, or trust for the
primary purpose of paying debts, dividends, interest, salaries,
wages, profits, pensions, or enployee benefits of any kind, or
anot her arrangenent under which a person is a nom nee or escrowee
for anot her.

(n) "Trustee" includes an original, additional, or successor
trustee, whether or not appointed or confirmed by the court.

Sec. 1213. If an individual includes a provisioninawll,
trust docunment, or beneficiary designation that is designed to
reduce federal estate tax liability to 66— ZERO or the | owest
possi bl e anmount payabl e by describing a portion or anount nea-
sured by reference to the unified credit, the exenption equiva-
| ent, other credits, or other deductions, then unless specifi-
cally stated otherwi se, the reference to the credits, exenption
or deductions shall be considered to include a reference to the

05754’ 00 (S-1) R 1
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Senate Bill No. 1045 13
fam | y-owned busi ness deduction avail abl e under section 2057 of
the internal revenue code of 1986, 26 U S.C. 2057, |F THAT DEDUC-
TION I S ELECTED. Unless specifically stated otherw se, the ref-
erence to the unified credit or exenption equivalent, or to the
fam | y- owned busi ness deduction, shall be considered to refer to
the credit, exenption, or deduction as it exists at the tinme of
death of the individual.

. Sec. 1214. Unless the governing instrunent expressly
rizes such a transaction or investnent, unless authorized

court, or except as provided_in _section
4405 OF THE BANKI NG OF

1999, 1999 PA 276, MCL 487.14405, a fiduciary in the fiduciary's
per sonal capaC|t¥_sha!I not engage in a transaction wth the
estate that the fiduciary représents and shall not invest estate
noney. in a co any, corporation, or association with which the
fiduciary is affiliated, other than as a bondhol der or mnority
stockholder. A fiduciary in the fiduciary' s personpal capacity
shall not personally derive a profit fromthe purchase, sale, or
transfer of the estate’s property.. A fiduciary’ s deposit_ of
noney in a bank or trust conpany, in which the fiduciary is
interested as an officer, director, or stockhol der, does not con-
stitute a violation of this section. S

~Sec. 1303. (1% In addition to the jurisdiction conferred by
section 1302 and other | aws, thF court has concurrent |egal and

equitable jurisdiction to do all of the following in regard to an
estate of a decedent, protected individual, ward, or trust:

a) Determine a property right or interest.

b) Authorize partition of property.
) (c) Authorize or conpel specific performance of a contract
|n|? joint or mutual will or of a contract to | eave property by
will.
‘h (d% Ascertain if individuals have survived as provided in

is act.

(e% Determ ne cy-pres or a gift, grant, bequest, or devise

%g4tgg§ or otherwi se as provided in 1915 PA 280, MCL 554.351 to

(f) Hear and deci de an action or proceedi ng agai nst a dis-
tributee of a fiduciary of the estate to enforce liability that
ari ses because the estate was |iable upon sone claimor denmand
before distribution of the estate.

(g) Inpose a constructive trust.

05754’ 00 (S-1) R 1
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(h) Hear and decide a claimby or against a fiduciary or
trustee for the return of property.

(i) Hear and decide a contract proceeding or action by or
agai nst an estate, trust, or ward.

(j) Require, hear, or settle an accounting of an agent under
a power of attorney.

(K) BAR AN | NCAPACI TATED OR M NOR W FE OF HER DOVER RI GHT.

(2) If the probate court has concurrent jurisdiction of an
action or proceeding that is pending in another court, on the
notion of a party to the action or proceeding and after a finding
and order on the jurisdictional issue, the other court may order
removal of the action or proceeding to the probate court. If the
action or proceeding is renoved to the probate court, the other
court shall forward to the probate court the original of al
papers in the action or proceeding. After that transfer, the
ot her court shall not hear the action or proceedi ng, except by
appeal or review as provided by |law or suprenme court rule, and
the action or proceeding shall be prosecuted in the probate court
as a probate court proceeding.

(3) The underlying purpose and policy of this sectionis to
simplify the disposition of an action or proceeding involving a
decedent’ s, a protected individual’s, a ward’s, or a trust estate
by consolidating the probate and other rel ated actions or pro-
ceedings in the probate court.

Sec. 1402. (1) —A— EXCEPT AS PROVIDED I N SUBSECTION (2), A
person, including a guardian ad litem conservator, or other
fiduciary, may waive notice and consent to the granting of a
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petition by a witing signed by the person or the person’s
attorney and filed in the proceeding. |F EVERY PERSON AFFECTED
BY THE PROCEEDI NG WAI VES NOTI CE AND CONSENTS | N WRI TI NG TO THE
GRANTI NG OF A PETITION, THE COURT MAY ENTER AN APPROPRI ATE ORDER
ON THE PETI TI ON W THOUT A HEARI NG

(2) A person for whom a guardi anship or other protective
order is sought, a ward, or a protected person —mray—+not— CANNOT
wai ve notice. A fiduciary shall not waive or consent on a peti-
tion, account, or report nmade as the fiduciary or in a different
fiduciary capacity.

Sec. 2114. (1) Except as provided in subsections (2), (3),
and (4), for purposes of intestate succession by, through, or
froman individual, an individual is the child of his or her nat-
ural parents, regardless of their marital status. The parent and
child relationship may be established in any of the foll ow ng
manner s:

(a) If achild is born or conceived during a marri age, both
spouses are presuned to be the natural parents of the child for
pur poses of intestate succession. A child conceived by a married
woman with the consent of her husband follow ng utilization of
assi sted reproductive technology is considered as their child for
pur poses of intestate succession. Consent of the husband is pre-
sunmed unl ess the contrary is shown by clear and convi nci ng
evidence. |If a man and a worman participated in a nmarriage cere-
nony in apparent conpliance with the | aw before the birth of a
child, even though the attenpted marri age —+s— MAY BE void, the

05754’ 00 (S-1) R 1



© 00 N OO O b W N P

N NN NDNNDNRRRRRRPRR R R R
O U A WNRFP O © 0N O O M WN R O

SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 16
child is presuned to be their child for purposes of intestate
successi on.

(b) Only the individual presuned to be the natural parent of
a child under subdivision (a) may disprove a presunption that is
relevant to the— THEIR rel ati onship, and this exclusive right to
do so term nates upon the death of the presumed parent.

(c) If achildis born out of wedlock or if a child is born
or conceived during a nmarriage but is not the issue of that mar-
riage, a man is considered to be the CH LD S natural father —of
that—ehitd— for purposes of intestate succession if any of the
foll owi ng occur:

(i) The man joins with the CH LD S not her —of—the—chitd— and
acknow edges that child as his child by conpleting an acknow edg-
ment of parentage as prescribed in the acknow edgnent of parent-
age act, 1996 PA 305, MCL 722.1001 to 722.1013.

(ii) The man joins the nother in a witten request for a
correction of certificate of birth pertaining to the child that
results in issuance of a substituted certificate recording the
CH LD S birth. —ef—the—chitd—

(iii) The man and child have —borme— ESTABLI SHED a nutual |y
acknow edged rel ationship of parent and child that begins before
the child beconmes age 18 and continues until term nated by the
death of either.

(iv) The man is determned to be the child s father and an
order of filiation establishing that paternity is entered as pro-
vided in the paternity act, 1956 PA 205, MCL 722.711 to 722.730.

05754’ 00 (S-1) R 1



© 00 N OO O b W N P

N NN NNMNNMNRRRRRRR R R R
O U N WNP O O 0 N O O M WN PR O

SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 17

(v) REGARDLESS OF THE CHI LD S AGE OR WHETHER OR NOT THE
ALLEGED FATHER HAS DI ED, THE COURT W TH JURI SDI CTI ON OVER PROBATE
PROCEEDI NGS RELATI NG TO THE DECEDENT' S ESTATE DETERM NES THAT THE
MAN IS THE CHI LD S FATHER, USI NG THE STANDARDS AND PROCEDURES
ESTABLI SHED UNDER THE PATERNI TY ACT, 1956 PA 205, MCL 722.711 TO
722. 730.

(2) An adopted individual is the child of his or her adop-
tive parent or parents and not of his or her natural parents, but
adoption of a child by the spouse of either natural parent has no

effect on either the relationship between the child and that nat-
ural parent or, except as provided in subsection (3), the right
of the child or a descendant of the child to inherit from or
t hrough the other natural parent. An individual is considered to
be adopted for purposes of this subsection when a court of conpe-
tent jurisdiction enters an interlocutory decree of adoption that
IS not vacated or reversed.

(3) The permanent term nation of parental rights of a m nor
child by an order of a court of conpetent jurisdiction; by a
rel ease for purposes of adoption given by the parent, but not a
guardian, to the famly independence agency or a |icensed child
pl acenent agency, or before a probate or juvenile court; or by
any ot her process recogni zed by the | aw governing the
parent-child status at the tinme of term nation, excepting term -
nati on by emanci pati on or death, ends kinship between the parent
whose rights are so termnated and the child for purposes of
i ntestate succession by that parent fromor through that child.
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(4) Inheritance fromor through a child by either natural
parent or his or her kindred is precluded unless that natural
parent has openly treated the child as his or hers, and has not
refused to support the child.

Sec. 2202. (1) THE SURVI VI NG W DOW OF A DECEDENT WHO WAS
DOM CILED IN TH S STATE AND WHO DI ES | NTESTATE MAY FI LE WTH THE
COURT AN ELECTION I N WRI TI NG THAT SHE ELECTS TO TAKE 1 OF THE
FOLLOW NG

(A) HER | NTESTATE SHARE UNDER SECTI ON 2102.

(B) HER DOVWER RI GHT UNDER SECTIONS 1 TO 29 OF 1846 RS 66,
MCL 558.1 TO 558. 29.

(2) —|X)— The surviving spouse of a decedent who was domi -
ciled in this state and who dies testate may file with the court
an election in witing that the spouse elects 1 of the

fol | ow ng:
(a) That the spouse will abide by the terns of the will.
(b) That the spouse will take 1/2 of the sumor share that
woul d have passed to the spouse had the testator died intestate,

reduced by 1/2 of the value of all property derived by the spouse
fromthe decedent by any nmeans other than testate or intestate
successi on upon the decedent’ s death.

(c) If awdow, that she will take her dower right under
sections 1 to 29 of 1846 RS 66, MCL 558.1 to 558. 29.

(3) —2)— The surviving spouse —+s—entitted—toonty—1—elec—
t+on—chotce— ELECTI NG under subsection (1) —untess—the—contrary

PDTal 1TV —appea A, Ae—W O0— 1€ At ehnaed—10Y e c at o |S

LIMTED TO 1 CHO CE. UNLESS THE TESTATOR' S WLL PLAINLY SHONS A

05754’ 00 (S-1) R 1



© 00 N OO 0o b W N P

N NN NNMNNMNRRRRRRR R R R
O U N WNERP O O 0N O O M WN PR O

SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 19

CONTRARY | NTENT, THE SURVI VI NG SPOUSE ELECTI NG UNDER SUBSECTI ON
(2) ISLIMTED TO1 CHOCE. The right of election of the surviv-
i ng spouse nust be exercised during the lifetime of the surviving
spouse. The el ection nust be nmade within 63 days after the date
for presentnent of clainms or within 63 days after —thefiting—of
proof—of— service of the inventory upon the surviving spouse,

whi chever is |ater.

(4) —3)— Notice of right of election shall be served upon
the decedent’s spouse, if any, as provided in section 3705(5),
and proof of that notice shall be filed with the court. An elec-
tion as provided by this section may be filed instead of service
of notice and filing of proof.

(5) |4)— In the case of a legally incapacitated person, the
right of election may be exercised only by order of the court in
whi ch a proceeding as to that person’s property is pending, after
finding that exercise is necessary to provi de adequate support
for the legally incapacitated person during that person's life
expect ancy.

(6) —5)— The surviving spouse of a decedent who was not
domciled in this state is entitled to el ection AGAI NST THE
| NTESTATE ESTATE OR against the will only as may be provi ded by
the law of the place in which the decedent was domiciled at the
time of death.

(7) |6)— As used in subsection (%)— (2), "property derived
by the spouse fromthe decedent” includes all of the follow ng
transfers:
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(a) Atransfer made within 2 years before the decedent’s
death to the extent that the transfer is subject to federal gift
or estate taxes.

(b) A transfer nmade before the date of death subject to a
power retained by the decedent that would nake the property, or a
portion of the property, subject to federal estate tax.

(c) Atransfer effectuated by the decedent’s death through
j oi nt ownership, tenancy by the entireties, insurance beneficia-
ry, or simlar means.

Sec. 2203. If a surviving spouse fails to nake an el ection
within the time specified in section 2202, it is conclusively
presuned that —the— AN | NTESTATE DECEDENT' S W DOW ELECTS HER
| NTESTATE SHARE OR THAT A TESTATE DECEDENT’ S spouse el ects to
abide by the terns of the will, except in either of the foll ow ng
I nst ances:

(a) If an election is not made and the principal adm nistra-
tion is closed, and if after that adm nistration is closed it
appears to the court that assets belonging to the estate are dis-
covered and administration is granted, the el ection my be made
out of the newy discovered assets only upon good cause shown at
any time before that adm nistration is cl osed.

(b) Before the estate is closed, upon petition of the spouse
and after notice to all interested persons, the court may permt
the spouse to nmake an el ection to which the spouse was entitled
as though the spouse had done so within the tinme specified in
section 2202, if the court considers it proper on account of
litigation connected with the estate or the establishnment of
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further clains against the deceased, or for other cause. The
court shall limt the time within which the spouse may nake an
el ection under this subdivision.

Sec. 2205. The rights of the surviving spouse to A SHARE
UNDER | NTESTATE SUCCESSI ON, honestead al | owance, el ection, DOAER
exenpt property, or famly all owance may be wai ved, wholly or
partially, before or after marriage, by a witten contract,
agreenment, or waiver signed by the party waiving after fair
di sclosure. Unless it provides to the contrary, a waiver of "al
rights” in the property or estate of a present or prospective
spouse or a conplete property settlenment entered into after or in
antici pation of separate maintenance is a waiver of all rights to
honest ead al | owance, el ection, DOAER, exenpt property, and famly
al l omance by the spouse in the property of the other and is an
irrevocabl e renunci ation by the spouse of all benefits that would
ot herwi se pass to the spouse fromthe other spouse by intestate
succession or by virtue of a will executed before the waiver or
property settlenment.

Sec. 2504. (1) A wll may be sinultaneously executed,
attested, and nade sel f-proved by acknow edgnent of the will by
the testator and 2 witnesses’ sworn statements, each nmade before
an officer authorized to adm nister oaths under the |laws of the
state in which execution occurs and evidenced by the officer’s
certificate, under official seal, in substantially the follow ng
form

I, , the testator, sign nmy nane to

this docunent on , ) | have taken an oath,
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adm ni stered by the officer whose signature and seal appear on
this docunent, swearing that the statenents in this docunent are
true. | declare to that officer that this docunent is my wll;
that | signit willingly or willingly direct another to sign for
me; that | execute it as ny voluntary act for the purposes
expressed in this will; and that | am 18 years of age or ol der,
of sound mi nd, and under no constraint or undue influence.

9 (Signature) Testator

10
11
12
13
14
15
16
17
18
19
20
21

22
23

e, and ,
the witnesses, sign our nanes to this docunent and have taken an

oat h, adm nistered by the officer whose signature and seal appear
on this docunent, to swear that all of the follow ng statenents
are true: the individual signing this docunent as the testator
executes the docunent as his or her will, signs it willingly or
willingly directs another to sign for himor her, and executes it
as his or her voluntary act for the purposes expressed in this
will; each of us, in the testator’s presence, signs this will as
witness to the testator’s signing; and, to the best of our know -
edge, the testator is 18 years of age or older, of sound m nd,
and under no constraint or undue influence.

(Signature) Wtness
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(Signature) Wtness
The State of
County of
Sworn to and signed in ny presence by , the

testator, and sworn to and signed in ny presence by
and , W tnesses, on

nont h/ day year

(SEAL) (Signed)

(official capacity of officer)

(2) An attested wll may be nmade self-proved at any tine
after its execution by the acknow edgnent of the will by the tes-
tator and the sworn statenments of the witnesses to the will, each
made before an officer authorized to adm nister oaths under the
| aws of the state in which the acknow edgnent occurs and evi -
denced by the officer’s certificate, under the official seal,

attached or annexed to the will in substantially the foll ow ng
form
The State of
County of
Ve, , , and
, the testator and the w tnesses,
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respectively, whose nanes are signed to the attached will, sign
this docunent and have taken an oath, adm nistered by the officer
whose signature and seal appear on this docunent, to swear that
all of the follow ng statenents are true: the individual signing
this docunent as the will’'s testator executed the will as his or
her will, signed it willingly or willingly directed another to
sign for himor her, and executed it as his or her voluntary act
for the purposes expressed in the will; each witness, in the
testator’s presence, signed the will as witness to the testator’s
signing; and, to the best of the w tnesses’ know edge, the testa-
tor, at the time of the will’s execution, was 18 years of age or
ol der, of sound mi nd, and under no constraint or undue

i nfl uence.

(Signature) Testator

(Signature) Wtness

(Signature) Wtness
Sworn to and signed in ny presence by , the

testator, and sworn to and signed in ny presence by
and , W tnesses, on
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nont h/ day year

3 (SEAL) ( Signed)

© 00 N o o1 b~

10
11
12
13
14
15
16
17
18
19
20
21
22

23

(official capacity of officer)

(3) Acodicil to awll may be sinultaneously executed and
attested, and both the codicil and the original will nade
sel f-proved, by acknow edgnment of the codicil by the testator and
by wi tnesses’ sworn statenents, each nmade before an officer
aut hori zed to admi nister oaths under the laws of the state in
whi ch execution occurs and evidenced by the officer’s certifi-
cate, under official seal, in substantially the follow ng form

I, , the testator, sign ny nane to this docu-

ment on , .| have taken an oath, adm nistered by

the officer whose signature and seal appear on this docunent,
swearing that the statenents in this docunent are true. |
declare to that officer that this docunent is a codicil to ny
will; that | signit willingly or willingly direct another to
sign for nme; that | execute it as ny voluntary act for the pur-
poses expressed in this codicil; and that | am 18 years of age or
ol der, of sound mi nd, and under no constraint or undue

i nfl uence.
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(Signature) Testator
Ve, and , the witnesses, sign

our nanes to this docunent and have taken an oath, adm ni stered
by the officer whose signature and seal appear on this docunent,
to swear that all of the following statenents are true: the

i ndi vidual signing this docunent as the testator executes the
docunent as a codicil to his or her will, signs it willingly or
willingly directs another to sign for himor her, and executes it
as his or her voluntary act for the purposes expressed in this
codicil; each of us, in the testator’s presence, signs this codi-
cil as witness to the testator’s signing; and, to the best of our
know edge, the testator is 18 years of age or ol der, of sound

m nd, and under no constraint or undue influence.

(Signature) Wtness

(Signature) Wtness
The State of
County of
Sworn to and signed in ny presence by , the

testator, and sworn to and signed in ny presence by
and , W tnesses, on

nont h/ day year
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(SEAL) ( Si gned)

(official capacity of officer)

(4) If necessary to prove the will’s due execution, a signa-
ture affixed to a self-proving sworn statenent attached to a wll
is considered a signature affixed to the will.

(5) I NSTEAD OF THE TESTATOR AND W TNESSES EACH MAKI NG A
SWORN STATEMENT BEFORE AN OFFI CER AUTHORI ZED TO ADM NI STER QATHS
AS PRESCRI BED I N SUBSECTIONS (1) TO (3), A WLL OR CODIClIL MAY BE
MADE SELF- PROVED BY A WRI TTEN STATEMENT THAT IS NOT' A SWORN
STATEMENT. THI' S STATEMENT SHALL STATE, OR | NCORPORATE BY REFER-
ENCE TO AN ATTESTATI ON CLAUSE, THE FACTS REGARDI NG THE TESTATOR
AND THE FORVMALI TI ES OBSERVED AT THE SIGNING OF THE WLL OR CODI -
ClL AS PRESCRI BED I N SUBSECTIONS (1) TO (3). THE TESTATOR AND
W TNESSES SHALL SI GN THE STATEMENT, VWH CH MUST | NCLUDE | TS EXECU
TI ON DATE AND MUST BEG N W TH SUBSTANTI ALLY THE FOLLOW NG
LANGUAGE: "I CERTIFY (OR DECLARE) UNDER PENALTY FOR PERJURY
UNDER THE LAW OF THE STATE OF M CHI GAN THAT,

[ Sec, 2513. Wether or not the provisions relating to a
[l apply, a wl % refer to a witten statenment or

ens of tan I bl e personal property not otherw se
f by the mnll ot her than poney. To be
ction as evidence of the iIntended
must be EITHER IN THE TESTATOR S
the testator AT THE END, and nust descri be
s with reasonable certainty.. The witing
to be in existence at the tinme of the
be pr eBared before or after the execution
¥ tered by the testator after its
Hay be a witing that has no S|Pn|f|cance apart

I spositions made by the w
Sec. 2519 (1) A wll executed in the forn1prescr|bed by
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subsection (2) and otherwise in conpliance with the ternms of the
M chigan statutory will formis a valid will. A person printing
and distributing the Mchigan statutory will shall print and dis-
tribute the formverbatimas it appears in subsection (2). The
notice provisions shall be printed in 10-point bol df aced type.
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(2) The formof the Mchigan statutory will is as follows:
M CHI GAN STATUTORY W LL NOTI CE

1. An individual age 18 or older and of sound mnd may sign
awll.

2. There are several kinds of wills. |If you choose to com
plete this form you will have a Mchigan statutory will. If
this will does not neet your w shes in any way, you should talk
with a | awyer before choosing a Mchigan statutory wll.

3. Warning! It is strongly recommended that you do not add
or cross out any words on this formexcept for filling in the

bl anks because all or part of this will may not be valid if you
do so.

4. This wll has no effect on jointly held assets, on
retirement plan benefits, or on life insurance on your life if
you have nanmed a beneficiary who survives you

5. This will is not designed to reduce estate taxes.

6. This will treats adopted children and children born out-
side of wedlock who would inherit if their parent died w thout a
will the sanme way as children born or conceived during marri age.

7. You should keep this will in your safe deposit box or
ot her safe place. By paying a small fee, you may file this wll

in your county's probate court for safekeeping. You should tell
your famly where the will is kept.

8. You may nmeke and sign a neww !l at any tine. |If you
marry or divorce after you sign this will, you should nmake and
sign a new wil|l.
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| NSTRUCTI ONS:
1. To have a Mchigan statutory will, you nust conplete the

bl anks on the will form You may do this yourself, or direct
sonmeone to do it for you. You nust either sign the will or
direct soneone else to sign it in your nane and in your

pr esence.

2. Read the entire Mchigan statutory will carefully before
you begin filling in the blanks. |If there is anything you do not
under st and, you should ask a | awyer to explain it to you.

M CHI GAN STATUTORY W LL OF

(Print or type your full nane)

ARTI CLE 1. DECLARATI ONS
This is ny will and | revoke any prior wills and codicils.

I live in County, M chi gan.

My spouse is

(I nsert spouse’s name or wite "none")

My children now living are:
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(I'nsert nanmes or wite "none")

ARTI CLE 2. DI SPCSI TI ON OF MY ASSETS

2.1 CASH G FTS TO PERSONS CR CHARI TI ES.

(Optional)

| can leave no nore than two (2) cash gifts. | nake the
followi ng cash gifts to the persons or charities in the anount
stated here. Any transfer tax due upon ny death shall be paid
fromthe bal ance of ny estate and not fromthese gifts. Ful
nanme and address of person or charity to receive cash gift (nane
only 1 person or charity here):

(I nsert name of person or charity)

(I'nsert address)

AMOUNT OF G FT (In figures): $

AMOUNT OF G FT (I n words): Dol | ars
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1

(Your signature)

Ful | nanme and address of person or charity to receive cash gift

(Name only 1 person or charity):

5 (Insert nane of person or charity)

7 (I'nsert address)

10
11

12
13
14
15
16
17
18
19

AMOUNT OF G FT (In figures): $

AMOUNT OF G FT (I n words): Dol | ars

(Your signature)

2.2 PERSONAL AND HOUSEHOLD | TEMS

| may | eave a separate list or statement [, either in ny
handwiting or signed by ne at the end,] regarding gifts of
speci fic books, jewelry, clothing, autonobiles, furniture, and
ot her personal and househol d itens.

| give ny spouse all my books, jewelry, clothing, autono-
biles, furniture, and other personal and household itens not
i ncluded on such a separate list or statenent. |If | am not
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married at the time | sign this will or if nmy spouse dies before
me, my personal representative shall distribute those itens, as
equal |y as possible, anmong ny children who survive ne. [If no
children survive nme, these itens shall be distributed as set
forth in paragraph 2.3.

2.3 ALL OTHER ASSETS.

| give everything else | own to ny spouse. |If | amnot mar-
ried at the tine | sign this will or if ny spouse dies before ne,
| give these assets to ny children and the descendants of any
deceased child. |If no spouse, children, or descendants of chil-
dren survive nme, | choose 1 of the follow ng distribution clauses
by signing ny nane on the line after that clause. |[If | sign on
both Iines, if | fail to sign on either line, or if I amnot now

married, these assets will go under distribution clause (b).
Distribution clause, if no spouse, children, or descendants
of children survive ne.

(Select only 1)

(a) One-half to be distributed to ny heirs as if | did not
have a will, and one-half to be distributed to ny spouse’s heirs
as if nmy spouse had died just after nme without a wll.

(Your signature)
(b) All to be distributed to ny heirs as if | did not have a

Wl
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(Your signature)

GUARDI AN, AND CONSERVATOR
Personal representatives, guardi ans, and conservators have a
great deal of responsibility. The role of a personal representa-
tive is to collect your assets, pay debts and taxes fromthose
assets, and distribute the remaining assets as directed in the
will. A guardian is a person who will |ook after the physical
wel |l -being of a child. A conservator is a person who will nmanage
a child s assets and nmake paynents fromthose assets for the
child s benefit. Select themcarefully. Al so, before you sel ect
them ask them whether they are willing and able to serve.
3.1 PERSONAL REPRESENTATI VE.
(Nanme at |east 1)
| nom nate
(I'nsert name of person or eligible financial
i nstitution)
of to serve as personal representative.

(I'nsert address)

If ny first choice does not serve, | nomnate
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(I'nsert name of person or eligible financial institution)

of to serve as personal representative.

(I'nsert address)

3.2 GUARDI AN AND CONSERVATOR

Your spouse may die before you. Therefore, if you have a
child under age 18, nane an individual as guardian of the child,
and an individual or eligible financial institution as conserva-
tor of the child s assets. The guardian and the conservator may,
but need not be, the sane person.

If a guardian or conservator is needed for a child of m ne,
I nom nate

(I'nsert name of individual)

of as guardi an and
(I'nsert address)

(I'nsert name of individual or eligible financial institution)

of

(I'nsert address)

to serve as conservator.

05754’ 00 (S-1) R 1



SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 35
If ny first choice cannot serve, | nom nate

3 (I'nsert name of individual)

4 of as guardi an and

(I'nsert address)

7 (I'nsert name of individual or eligible financial institution)

8 of

(I'nsert address)
10 to serve as conservator
11 3. 3 BOND.
12 A bond is a formof insurance in case your personal repre-
13 sentative or a conservator perforns inproperly and jeopardizes
14 your assets. A bond is not required. You may choose whet her you
15 wish to require your personal representative and any conservator
16 to serve with or without bond. Bond prem uns woul d be paid out
17 of your assets. (Select only 1)
18 (a) My personal representative and any conservator | have
19 naned shall serve wi th bond.
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1

2 (Your signature)

3 (b) My personal representative and any conservator | have
4 naned shall serve w thout bond.

6 (Your signature)

3.4 DEFI NI TI ONS AND ADDI Tl ONAL CLAUSES.
Definitions and additional clauses found at the end of this
9 formare part of this wll.

10 | sign ny nane to this Mchigan statutory will on
11 , —¥9— 20
12

13 (Your signature)

14 NOTI CE REGARDI NG W TNESSES
15 You nmust use 2 adults [who will not receive assets under
16 this will] as witnesses. It is preferable to have 3 adult

17 witnesses. All the wi tnesses nust observe you sign the wll,
18 have you tell themyou signed the will, or have you tell themthe
19 will was signed at your direction in your presence.

20 STATEMENT OF W TNESSES
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We sign bel ow as wi tnesses, declaring that the individual
who is making this will appears to be of sound m nd and appears
to be making this will freely, w thout duress, fraud, or undue
i nfluence, and that the individual making this will acknow edges
that he or she has read the will, or has had it read to himor
her, and understands the contents of this wll.

8 (Print Name)

10

11
12
13
14

15
16

17
18

19
20

(Signature of w tness)

(Addr ess)

(City) (State) (Zip)

(Print nane)

(Signature of w tness)

(Addr ess)
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(City) (St at e) (Zi p)

4 (Print name)

6 (Signature of w tness)

8 (Address)

10

11
12
13
14
15
16
17
18
19
20
21
22

(Gty) (State) (Zip)
DEFI NI TI ONS
The follow ng definitions and rules of construction apply to
this Mchigan statutory wll:

(a) "Assets" neans all types of property you can own, such
as real estate, stocks and bonds, bank accounts, business inter-
ests, furniture, and autonobiles.

(b) "Descendants" neans your children, grandchildren, and
t heir descendants.

(c) "Descendants" or "children" includes individuals born or
concei ved during marriage, individuals |egally adopted, and indi-
vi dual s born out of wedl ock who would inherit if their parent
died without a wll.
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(d) "Jointly held assets" nmeans those assets to which
ownership is transferred automatically upon the death of 1 of the
owners to the renmai ni ng owner or owners.

(e) "Spouse" nmeans your husband or wife at the tine you sign
this wll.

(f) Whenever a distribution under a Mchigan statutory wll
is to be made to an individual’s descendants, the assets are to
be divided into as many equal shares as there are then |iving
descendants of the nearest degree of |iving descendants and
deceased descendants of that sanme degree who | eave |iving
descendants. Each living descendant of the nearest degree shal
receive 1 share. The remmining shares, if any, are conbined and
then divided in the sane manner anong the surviving descendants
of the deceased descendants as if the surviving descendants who
were allocated a share and their surviving descendants had prede-
ceased the descendant. |In this manner, all descendants who are
in the sane generation will take an equal share.

(g) "Heirs" nmeans those persons who woul d have recei ved your
assets if you had died without a will, domciled in M chigan,
under the laws that are then in effect.

(h) "Person" includes individuals and institutions.

(i) Plural and singular words include each other, where
appropri at e.

(j) I'f a Mchigan statutory will states that a person shal
performan act, the person is required to performthat act. |If a
M chigan statutory will states that a person may do an act, the
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good faith exercise of the person’ s powers.

ADDI TI ONAL CLAUSES
Powers of personal representative

1. A personal representative has all powers of adm nistra-
tion given by Mchigan |law to personal representatives and, to
the extent funds are not needed to neet debts and expenses cur-
rently payable and are not inmediately distributable, the power
to invest and reinvest the estate fromtinme to tine in accordance
with the Mchigan prudent investor rule. In dividing and dis-
tributing the estate, the personal representative may distribute

partially or totally in kind, may determ ne the value of distri-
butions in kind without reference to incone tax bases, and may
make non-pro rata distributions.

2. The personal representative may distribute estate assets
ot herw se distributable to a m nor beneficiary to the mnor’s
conservator or, in amounts not exceedi ng $5, 000. 00 per year,
either to the minor, if married; to a parent or another adult
wi th whom the m nor resides and who has the care, custody, or
control of the mnor; or to the guardian. The personal represen-
tative is free of liability and is discharged fromfurther
accountability for distributing assets in conpliance with the
provi sions of this paragraph.
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PONERS OF GUARDI AN AND CONSERVATOR

A guardian named in this wll has the sane authority wth
respect to the child as a parent having | egal custody woul d
have. A conservator naned in this will has all of the powers
conferred by | aw.

Sec. 2702. (1) For the purposes of this act, except as pro-
vided in subsection (4), an individual who is not established by
cl ear and convi nci ng evi dence to have survived an event, i ncl ud-
ing the death of another individual, by 120 hours is considered
to have predeceased the event.

(2) Except as provided in subsection (4), for purposes of a
provi sion of a governing instrunent that relates to an individual
surviving an event, including the death of another individual, an
i ndi vidual who is not established by clear and convincing evi-
dence to have survived the event by 120 hours is considered to
have predeceased the event.

(3) Except as provided in subsection (4), if it is not

establi shed by clear and convincing evidence that 1 of 2
co-owners wth right of survivorship survived the other co-owner
by 120 hours, 1/2 of the co-owned property passes as if 1 had
survived by 120 hours and 1/2 as if the other had survived by 120
hours. If there are nore than 2 co-owners and it is not estab-

i shed by clear and convincing evidence that at |least 1 of them
survived the others by 120 hours, the property passes in the pro-

portion that 1 bears to the whol e nunber of co-owners. For the
pur poses of this subsection, "co-owners with right of
survivorshi p" includes joint tenants, tenants by the entireties,
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and ot her co-owners of property or accounts held under
ci rcunstances that entitles 1 or nore to the whole of the prop-
erty or account on the death of the other or others.

(4) Survival by 120 hours is not required under any of the
foll owi ng circunstances:

(a) The governing instrument contains | anguage dealing
explicitly with sinultaneous deaths or deaths in a conmmon
di saster and that |anguage is operable under the facts of the
case. LANGUAGE DEALI NG EXPLI CI TLY W TH SI MULTANEQUS DEATHS

| NCLUDES LANGUAGE | N A GOVERNI NG | NSTRUVENT THAT CREATES A PRE-
SUMPTI ON THAT APPLIES I F THE EVI DENCE | S NOT SUFFI CIl ENT TO DETER-
M NE THE ORDER OF DEATHS.

(b) The governing instrument expressly indicates that an
individual is not required to survive an event, including the
deat h of another individual, by any specified period or expressly
requires the individual to survive the event by a specified
period. Survival of the event or the specified period, however,
nmust be established by clear and convi nci ng evi dence.

(c) The inposition of a 120-hour requirenent of survival
woul d cause a nonvested property interest or a power of appoint-
ment to fail to qualify for validity under section 2(1)(a),
(2)(a), or (3)(a) of the uniformstatutory rul e agai nst perpetu-
ities, 1988 PA 418, MCL 554.72, or to becone invalid under
section 2(1)(b), (2)(b), or (3)(b) of the uniformstatutory rule
agai nst perpetuities, 1988 PA 418, MCL 554.72.

(d) The application of a 120-hour requirenment of survival to
mul ti ple governing instrunents would result in an unintended
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failure or duplication of a disposition. Survival, however, nust
be established by clear and convincing evi dence.

Sec. 2718. (1) If an applicable statute or a governing
instrunment calls for the property to be distributed "by
representation” or "per capita at each generation", the property
is divided into as many equal shares as there are surviving
descendants in the generation nearest to the designated ancestor
that contains 1 or nore surviving descendants and deceased
descendants in the same generation who |eft surviving descen-
dants, if any. Each surviving descendant in the nearest genera-
tion is allocated 1 share. The remaining shares, if any, are
conbi ned and then divided in the same manner anong the surviving
descendants of the deceased descendants as if the surviving
descendant s —of—the—deceased—descendants— who were allocated a
share and their surviving descendants had predeceased the distri-
bution date. This rule of construction applies to docunents
originally created —after—the—effectivedateof this—act— ON AND
AFTER APRIL 1, 2000, and to all instrunents anended —after—the
effective—date—of this—act— ON AND AFTER APRIL 1, 2000, that use
the phrase "by representation” or "per capita at each
generation”. |If an amendnent uses either phrase, the rule of
this section applies to the entire instrunent.

(2) If a governing instrunent calls for property to be dis-
tributed "per stirpes", the property is divided into as nmany
equal shares as there are surviving children of the designated
ancestor and deceased children who | eft surviving descendants.
Each surviving child, if any, is allocated 1 share. The share of
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each deceased child with surviving descendants is divided in the
same manner, w th subdivision repeating at each succeedi ng gener-
ation until the property is fully allocated anbng surviving
descendants.

(3) For the purposes of subsections (1) and (2), a deceased
i ndi vi dual who I eft no surviving descendant is disregarded, and
an individual who | eaves a surviving ancestor who is a descendant
of the designated ancestor is not entitled to a share.

(4) As used in this section:

(a) "Deceased child" or "deceased descendant” neans a child
or descendant who either predeceases the distribution date or is
considered to predecease the distribution date under section
2702.

(b) "Distribution date" nmeans, with respect to an interest,
the tinme when the interest is to take effect in possession or
enjoynment. The distribution date does not need to occur at the
begi nning or end of a cal endar day, but can occur at a tine
during the course of a day.

(c) "Surviving ancestor"”, "surviving child", or "surviving
descendant” nmeans an ancestor, a child, or a descendant who does
not predecease the distribution date and is not considered to
have predeceased the distribution date under section 2702.

Sec. 2807. (1) Except as provided by the express terns of a
governing instrunent, court order, or contract relating to the
division of the marital estate nmade between the divorced individ-
uals before or after the marriage, divorce, or annul nent, the
di vorce or annul ment of a marriage does all of the follow ng:

05754’ 00 (S-1) R 1



© 00 N oo 0o A W N P

N NN NNMNNMNRRRRRRR R R P
O U N W NP O O 0N O 0 A WN PR O

SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 45

(a) Revokes all of the follow ng that are revocabl e:

(1) A disposition or appointnent of property nmade by a
di vorced individual to his or her former spouse in a governing
i nstrunment and a di sposition or appointnment created by law or in
a governing instrunent to a relative of the divorced individual’s
former spouse.

(ii) A provision in a governing instrunment conferring a gen-
eral or nongeneral power of appointnent on the divorced
i ndividual’s fornmer spouse or on a relative of the divorced
i ndi vidual’s forner spouse.

(iii) A nomi nation in a governing instrunent, nomnating a
di vorced individual’s forner spouse or a relative of the divorced
i ndividual s forner spouse to serve in a fiduciary or representa-
tive capacity, including, but not limted to, a personal repre-
sentative, executor, trustee, conservator, agent, or guardian.

(b) Severs the interests of the former spouses in property
held by themat the tinme of the divorce or annul nent as joint

tenants with the right of survivorship, —or—as—conmunity property
w-th—the—+ight—of—survivorship,— transformng the interests of

the former spouses into tenancies in conmon.

(2) A severance under subsection (1)(b) does not affect a
third-party interest in property acquired for value and in good
faith reliance on an apparent title by survivorship in the survi-
vor of the former spouses unless a witing declaring the sever-
ance has been noted, registered, filed, or recorded in records
appropriate to the kind and | ocation of the property that are
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relied upon, in the ordinary course of transactions involving
that type of property, as evidence of ownership.

(3) Each provision of a governing instrunent is given effect
as if the former spouse and relatives of the forner spouse dis-
claimed all provisions revoked by this section or, in the case of
a revoked nomnation in a fiduciary or representative capacity,
as if the former spouse and relatives of the forner spouse died
i mredi ately before the divorce or annul nent.

(4) Each provision revoked solely by this section is revived
by the divorced individual’s remarriage to the former spouse or
by a nullification of the divorce or annul nent.

(5) No change of circunstances other than as described in
this section and in sections 2803 to 2805, 2808, and 2809
—affects— CAUSES a revocati on.

Sec. 3102. —To— EXCEPT TO COLLECT ASSETS UNDER SECTI ON
3983, TO be effective to prove the transfer of property or to
nom nate a personal representative, a will nust be declared valid
by a register’s order of informal probate or by a court’s adjudi-
cation of probate.

Sec. 3204. (1) A conservator of a protected individual’s
estate ${, if there is no conservator, a guardian of a m nor or

[LEGALL

i ncapaci tated individual may exercise the sane right to nom nate,
to object to another’s appointnent, or to participate in deter-
mning the preference of a majority in interest of the devisees
and heirs that the protected individual or ward woul d have if
qualified for appointnent.
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(2) —A— EXCEPT AS PROVI DED I N SECTI ONS 3308(1) (F) AND 3310,
A person who does not have priority, including priority resulting
fromrenunciation or nom nation determ ned under this section or
section 3203, shall be appointed only in a formal proceeding.

Bef ore appointing a person without priority, the court shal
determ ne that persons having priority have been notified of the
proceedi ngs and have failed to request appointnent or to nom nate
anot her person for appointnment, and that adm nistration is
necessary.

(3) Apersonis not qualified to serve as a personal repre-
sentative if the person is either under the age of 18 or is a
person whom the court finds unsuitable in formal proceedi ngs.

(4) A personal representative appointed by a court of the
decedent’s domcile has priority over all other persons except if
the decedent’s will nom nates different persons to be personal
representatives in this state and in the state of domicile. The
domciliary personal representative may nom nate anot her person,
who THEN has the sane priority as the domciliary persona
representative.

(5) This section and section 3203 govern priority for
appoi ntment of a successor personal representative, but do not
apply to the selection of a special personal representative.

Sec. 3301. (1) An application for informal probate or
i nformal appoi ntnent shall be nmade by an interested person and
directed to the register. —Fhe— IF AN APPLICATION IS NOT FI LED
W TH N 28 DAYS AFTER THE DECEDENT’' S DEATH, A PERSON THAT HAS A
RI GHT OR CAUSE OF ACTI ON THAT CANNOT BE ENFORCED W THOUT
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ADM NI STRATI ON OR APPO NTMENT NMAY FI LE AN APPLI CATI ON. AN
applicant shall swear that the application is accurate and com
plete to the best of the applicant’s knowl edge and belief as to
all of the follow ng information:

(a) In an application for informal probate of a will or for
i nformal appoi ntnment of a personal representative, other than a
speci al or successor representative, all of the foll ow ng:

(i) A statenment of the applicant’s interest.

(ii) The decedent’s nane, date of death, and age; the

decedent’ s county and state of domicile at the tine of death; and
the nanes and addresses of the spouse, children, devisees, and
heirs with the ages of —any— THOSE who are mnors so far as known
or ascertainable with reasonable diligence by the applicant.

(iii) 1f the decedent was not domciled in the state at the
time of the decedent’s death, a statenent show ng venue.

(iv) A statenent identifying and indicating the address of a
personal representative of the decedent appointed in this state
or el sewhere whose appoi ntment has not been term nat ed.

(b) I'n an application for informal probate of a will, in
addition to the statenments and i nformati on required by
subdivision (a), all of the follow ng:

(i) That the original of the decedent’s last will is in the
court’s possession or acconpanies the application, or that an
aut henticated copy of a will probated in another jurisdiction
acconpani es the application.

(i) That, to the best of the applicant’s know edge, the
will was validly executed.
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(iii) That, after the exercise of reasonable diligence, the
applicant is unaware of an instrunment revoking the will and that
the applicant believes that the instrunent that is the subject of
the application is the decedent’s last wll.

(c) I'n an application for informal appointnent of a personal
representative to admnister an estate under a will, all of the
fol | ow ng:

(i) A description of the will by date of execution.

(i) The time and place of probate or OF the pending appli-

cation for probate.

(i) A statenent adopting the statements in the application
or petition for probate.

(iv) The nane, address, and priority for appointnent of the
per son whose appoi ntnent is sought.

(d) I'n an application for informal appointnent of a personal
representative in intestacy, in addition to the statenents and
information required by subdivision (a), all of the follow ng:

(i) That, after the exercise of reasonable diligence, the
applicant is unaware of any unrevoked testanentary i nstrunent
relating to property located in this state under section 1301, or
a statement why such an instrument of which the applicant is
aware is not being probated.

(ii) The priority of the person whose appointnment is sought
and the nanmes of any other persons having a prior or equal right
to the appoi ntnment under section 3203.
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(e) I'n an application for appointnment of a personal
representative to succeed a personal representative appointed
under a different testacy status, all of the follow ng:

(i) Areference to the order in the nost recent testacy
pr oceedi ng.

(i) The name and address of the person whose appointnent is
sought and of the person whose appointnment will be termnated if
the application is granted.

(iii) A description of the applicant’s priority.

(f) I'n an application for appointnment of a personal repre-
sentative to succeed a personal representative who tenders a res-
ignation as provided in section 3610 or whose appointnent is ter-
m nat ed by death or renoval, all of the foll ow ng:

(i) A statenent adopting the statenments in the application
or petition that led to the appointnment of the person being suc-
ceeded, except as specifically changed or corrected.

(i) The nanme and address of the person who seeks appoint-
ment as successor

(iii) A description of the applicant’s priority.

(2) By swearing to an application for informal probate or
i nformal appoi ntnent, the applicant submts personally to the
jurisdiction of the court in any proceeding for relief fromfraud
relating to the application or for perjury that nmay be instituted
agai nst the applicant.

Sec. 3401. (1) Aformal testacy proceeding is litigation to
determ ne whether a decedent left a valid wll. An interested
person OR A PERSON THAT HAS A RI GHT OR CAUSE OF ACTI ON THAT
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CANNOT BE ENFORCED W THOUT ADM NI STRATI ON may commence a forma
testacy proceeding by filing 1 of the follow ng:

(a) A petition described in section 3402(1) in which the
petitioner requests that after notice and hearing, the court
enter an order probating a will.

(b) A petition to set aside a will’s informal probate or to
prevent a will’s informal probate that is the subject of a pend-
ing application.

(c) A petition in accordance with section 3402(2) for an

order that the decedent died intestate.

(2) A petitioner may seek formal probate of a will w thout
regard to whether the same or a conflicting will has been infor-
mal |y probated. A formal testacy proceeding may, but need not,

i nvol ve a request for appointnment of a personal representative.

(3) During the pendency of a formal testacy proceeding, the
regi ster shall not act upon an application for informal probate
of a will of the decedent or an application for informal appoint-
ment of a personal representative of the decedent.

(4) Unless a petition in a formal testacy proceedi ng al so
requests confirmati on of the previous informal appointment, after
recei pt of notice of the comencenent of a formal probate pro-
ceeding, a previously appointed personal representative shal
refrain fromexercising the power to nmake any further distribu-
tion of the estate during the pendency of the formal proceeding.
A petitioner who seeks the appointnment of a different personal
representative in a formal proceeding may al so request an order
restraining the acting personal representative from exercising
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that office’s powers and nmay request the appointnent of a special
personal representative. In the absence of a request under this
subsection or if the request is denied, the comencenent of a
formal proceeding has no effect on the powers and duties of a
previ ously appoi nted personal representative other than those
relating to distribution.

Sec. 3412. (1) Subject to appeal and subject to vacation as
provided in this section and section 3413, a formal testacy order
under sections 3409 to 3411, including an order that the decedent
did not leave a valid will and that determ nes heirs, is final as
to all persons with respect to all issues concerning the
decedent’ s estate that the court considered or m ght have consid-
ered incident to its rendition relevant to the question of
whet her the decedent left a valid will and to the determ nation
of heirs, except that:

(a) The court shall entertain a petition for nodification or
vacation of its order and probate of another will of the decedent
if it is shown that the proponents of the later-offered will were
unaware of that will’s existence at the tine of the earlier pro-
ceedi ng, or were unaware OF THE EARLI ER PROCEEDI NG and were given
no notice of —that—eart+er—proceeding— | T, except by
publ i cati on.

(b) If intestacy of all or part of the estate has been
ordered, the determ nation of the decedent’s heirs may be recon-
sidered if it is shown that an individual was omtted fromthe
determ nation and that the omtted individual was unaware of his
or her relationship to the decedent, was unaware of the

05754’ 00 (S-1) R 1



© 00 N OO O b W N P

N NN NNDNNDMNMNNRRRRRRR R R R
N~ O o0 WDNERER O © 0 NO O MNWNDNRO

SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 53
decedent’ s death, or was not given notice of any proceeding
concerning the decedent’s estate, except by publication.

(2) A petition for vacation filed under subsection (1) shal
be filed before the earlier of the followng tinme limts:

(a) If a personal representative is appointed for the
estate, the tine of entry of an order approving final distribu-
tion of the estate or, if the estate is closed by statenent, 6
nonths after the filing of the closing statenent.

(b) One year after the entry of the order sought to be
vacat ed.

(3) The order originally rendered in the testacy proceedi ng
may be nodified or vacated, if appropriate under the circum
stances, by the order of probate of the later-offered will or the
order redetermning heirs.

(4) The finding of the fact of death is conclusive as to the
al | eged decedent only if notice of the hearing on the petition in
the formal testacy proceeding was sent by registered or certified
mai | addressed to the alleged decedent at his or her |ast known
address and the court finds that a search was nade —under—section
3403(3)— AS REQUI RED BY SECTI ON 3403.

(5) If the alleged decedent is not dead, even if notice was
sent and the search was made, the all eged decedent may recover
estate assets in the hands of the personal representative. 1In
addition to any renedi es available to the all eged decedent by
reason of any fraud or intentional wongdoing, the alleged dece-
dent may recover any estate or its proceeds fromdistributees
that is in their hands, or the value of distributions received by
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them to the extent that any recovery fromdistributees is
equitable in view of all of the circunstances.

Sec. 3414. (1) AN I NTERESTED PERSON OR A PERSON THAT HAS A
RI GHT OR CAUSE OF ACTI ON THAT CANNOT BE ENFORCED W THOUT APPO NT-
MENT MAY FILE A PETI TION FOR A FORVAL PROCEEDI NG REGARDI NG THE
PRI ORI TY OR QUALI FI CATI ON OF A PROSPECTI VE OR APPO NTED PERSONAL
REPRESENTATI VE.

(2) )— If an issue concerning the decedent’s testacy is
or may be involved, a formal proceeding for adjudication regard-
ing the priority or qualification of an individual who is seeking
appoi ntment as personal representative or who was previously
appoi nted personal representative in informal proceedings is gov-
erned by this section and section 3402. |In other cases, the
petition nust contain or adopt the statenents required by section
3301(1)(a) and shall describe the question relating to the per-
sonal representative's priority or qualification that is to be
resol ved.

(3) 2— If a formal proceedi ng precedes the appoi ntnent of
a personal representative, the formal proceeding stays an infor-
mal appoi ntment proceeding that is pending or that is conmenced
after the formal proceeding’ s comencenent. |If the formal pro-
ceeding is cormmenced after the appointnent of a personal repre-
sentative and after the personal representative receives notice
of the commencenent, the personal representative shall not exer-
cise a power of adm nistration except as necessary to preserve
the estate or unless the court orders otherw se.
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(4) —3)— After notice to interested persons, including al
persons interested in the adm nistration of the estate as
successors under the applicabl e assunpti on concerning testacy, a
previ ously appoi nted personal representative, a person having or
claimng priority for appointnent as personal representative, and
any ot her person described in section 3403(1) or (2), the court
shall determne who is entitled to appoi ntnment under section
3203, make a proper appointnent, and, if appropriate, termnate a
prior appointnment found to be inproper as provided in cases of
renoval under section 3611.

Sec. 3505. Unless otherw se ordered by the court, super-
vised adm nistration is term nated by an order in accordance with
time restrictions, notices, and contents of orders prescribed for
proceedi ngs under section —395%— 3952. The court may issue an
interimorder approving or directing a partial distribution or
granting other relief at any time during the pendency of a super-
vised admi nistration on the petition of the personal representa-
tive or an interested person.

Sec. 3806. (1) If aclaimis presented in the manner
described in section 3804 and within the tine [imt prescribed in
section 3803, the personal representative nmay deliver or mail a
notice to a claimant stating that the clai mhas been disall owed
in whole or in part. |If, after allowng or disallowing a claim
the personal representative changes a deci sion concerning the
claim the personal representative shall notify the claimnt.

The personal representative shall not change a deci sion
disallowing a claimif the tinme for the claimant to —fite-=a
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petition— COVMMENCE A PROCEEDI NG for al |l owance —passes— EXPI RES or
if the tine to commence a proceeding on the claimexpires and the
claimis barred. A claimthat the personal representative disal-
lows in whole or in part is barred to the extent disall owed

unl ess the clai mant —f+tes—apetitiron—Ffor—altowance—+n—the—court
of— conmences a proceedi ng agai nst the personal representative
not later than 63 days after the mailing of the notice of disal-

| onance or partial allowance if the notice warns the clai mant of
t he i npendi ng bar.

(2) The personal representative’'s failure to deliver or mai
to a claimant notice of action on the claimw thin 63 days after
the tinme for the clainis presentation expires or within 63 days
after the personal representative' s appoi ntnent, whichever is
| ater, constitutes a notice of allowance. An interested person’s
failure to deliver or mail to the personal representative notice
of an objection to a personal representative’s claimwthin 63
days after the tinme the claim s original presentation expires
constitutes a notice of allowance.

(3) After allowing or disallowng a claim the personal rep-
resentati ve may change the all owance or disall owance as provi ded
in this subsection. Before paynent of a claim the personal rep-
resentative may change the allowance to a disallowance in whole
or in part, but not after allowance by a court order or judgnent
or an order directing the claims paynment. The personal repre-
sentative shall notify the claimnt of the change to disall ow
ance, and the disallowed claimis then subject to bar as provided
in subsection (1). The personal representative nmay change a
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di sal |l onance to an all owance, in whole or in part, until it is
barred under subsection (1). After a claimis barred, it my be
allowed and paid only if the estate is solvent and all successors
whose interests woul d be affected consent.

(4) Upon the personal representative’'s or a claimant’s
—peti+tion— COMVENCEMENT OF A PROCEEDI NG, the court may allow in
whol e or in part a claimproperly presented in due tinme and not
barred by subsection (1). Upon an interested person’s petition
concerning a personal representative’'s claim the court may all ow
in whole or in part the personal representative’ s claimproperly
presented in due tinme and not previously allowed under subsection
(1).

(5) A judgnment in a proceeding in another court against a
personal representative to enforce a claimagainst a decedent’s
estate constitutes an all owance of the claim

(6) Unless otherwi se provided in a judgnment in another court
entered agai nst the personal representative, an allowed claim
bears interest at a rate determ ned under section 6013 of the
revi sed judicature act of 1961, —1961+PA236,— MCL 600. 6013, for
the period comrencing 63 days after the tinme for the clainis
original presentation expires unless based on a contract provid-
ing for interest, in which case the claimbears interest in
accordance with the contract.

Sec. 3807. (1) Upon the expiration of 4 nonths after the
publication date of the notice to creditors, and after providing
FOR DONER, for the honestead, famly, and exenpt property
al l omances, for clains already presented that have not yet been
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al l oned or whose all owance has been appeal ed, and for unbarred
clainms that may yet be presented, including costs and expenses of
adm ni stration, the personal representative shall pay the clains
al  oned against the estate in the order of priority as provided
inthis act. A claimant whose claimhas been allowed, but not
paid as provided in this section, may petition the court to
secure an order directing the personal representative to pay the
claimto the extent that property of the estate is available for
t he paynent.

(2) The personal representative may pay a claimthat is not
barred at any tine, with or without formal presentation, but is
individually liable to another claimant whose claimis allowed
and who is injured by the paynent if either of the follow ng
occurs:

(a) Paynent is nmade before the expiration of the tine limt
stated in subsection (1) and the personal representative fails to
require the payee to give adequate security for the refund of any
of the paynent necessary to pay another claimant.

(b) Paynent is nmade, due to the negligence or willful fault
of the personal representative, in a manner that deprives the
injured claimant of priority.

(3) If aclaimis allowed, but the claimnt’ s whereabouts
are unknown at the tine the personal representative attenpts to
pay the claim upon petition by the personal representative and
after notice that the court considers advisable, the court may
disallowthe claim |If the court disallows a claimunder this
subsection, the claimis barred.
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Sec. 3901. In the absence of admi nistration, the decedent’s
heirs and devisees are entitled to the estate in accordance with
the terns of a probated will or the laws of intestate
succession. A devisee may establish title by the probated wll
to devised property. An individual entitled to property by home-
stead al |l owance, exenption, or intestacy may establish title to
the property by proof of the decedent’s ownership, the decedent’s
death, and the individual’s relationship to the decedent. A suc-
cessor takes subject to charges for adm nistration, including the
creditors’ clainms and the surviving spouse’s and dependent

children s all owances, and subject to the rights of others
resulting from abatenent, retainer, advancenent, or —redenption—
ADEMPTI ON.

Sec. 3902. (1) Subject to —subsection—(2)—and—except—as

elects—totake—an—etective—share— SUBSECTIONS (2) AND (3) AND
EXCEPT AS PROVI DED | N SECTI ON 2301(3) OR 2302(1)(B)(iv),

di stri butees’ shares abate, without a preference or priority
bet ween real and personal property, in the follow ng order:

(a) Property not disposed of by the will.

(b) Residuary devi ses.

(c) General devises.

(d) Specific devises.

(2) For purposes of abatenent, a general devise charged on
specific property is a specific devise to the extent of the val ue
of that specific property and, upon the failure or insufficiency
of the property on which the devise is charged, a general devise
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to the extent of the failure or insufficiency. Abatenment within
each classification is in proportion to the anmount of property
each beneficiary would have received if full distribution of the
property had been nmade in accordance with the terns of the wll.

(3) If the will expresses a different order of abatenent,
the will controls. |If the testamentary plan or the devise's
express or inplied purpose would be defeated by the order of
abatenent stated in subsection (1), the distributees’ shares
abate as found necessary to give effect to the testator’s
i ntention.

(4) If the subject of a preferred devise is sold or used
incident to adm nistration, abatenent shall be achi eved by appro-
priate adjustnments in, or contribution from other interests in
the remai ni ng assets.

Sec. 3917. (1) The county treasurer shall receive and
safely keep noney deposited under authority of this act in a sep-
arate fund and keep a separate account for each distributee or
claim The county treasurer shall deposit the noney in a county
depository at the current rate of interest, shall pay out from
the fund upon the order of the court, and shall turn over any
surplus left in the treasurer’s hands at the term nation of the
treasurer’s termof office to the treasurer’s successor

(2) At the commencenent of each term of office and before
recei ving noney under authority of this act, the county treasurer
shall give a bond running to the judge and the judge’ s successor
in office, with 2 or nore sufficient sureties approved by the
court. The bond shall be in the anpbunt the judge directs,
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conditioned that the county treasurer and his or her deputy shal
do all of the follow ng:

(a) Pay out the noney only on court order, whether the noney
was turned over to the treasurer by his or her predecessor in
of fice, or deposited with the treasurer during the termthat he
or she is then commencing or during a prior termof office.

(b) At the end of each year, render to the court, and to the
county board of conm ssioners, a true account of that noney.

(c) Deliver over to his or her successor in office the noney
deposi ted under authority of this act and books, papers, and
ot her records relating to that noney.

(3) The court may at any tine require the county treasurer
to give new or additional bond, as the court considers necessary,
conditioned as provided in subsection (2). A bond deposited by
the county treasurer and his or her sureties on the bond are dis-
charged fromfurther liability under the bond upon the filing of
a new bond by a successor to the office who is naned on the new
bond, unless the county treasurer fails to account for any noney
as required in this article, or fails to turn that noney over to
t he successor in office.

(4) For the care of the —fund— MONEY received under author -
ity of this act, the county treasurer may take 1% fromthe dif-
ferent anounts paid out under court order unless the anobunt paid
out to a single individual exceeds $1,000.00, in which case the
county treasurer shall take $10.00 plus 1/2 of 1% of the excess
of the amount over $1, 000. 00.
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(5) A person entitled to the noney nay petition the court
having jurisdiction for an order directing the county treasurer
to pay over noney that is deposited with the county treasurer
Upon receiving the petition, the court shall nmake an order as to
notice of the hearing as the court considers proper. Upon satis-
factory proof being made to the court of the claimant’s right to
the noney, the court shall order the county treasurer to pay the
noney to the clai mant.

(6) If a person WHOSE WHEREABOUTS ARE UNKNOWN OR WHO
DECLI NED TO ACCEPT THE MONEY does not nake a claimto —funds—
MONEY deposited by a fiduciary before the expiration of 3 years
after the deposit date, the noney that would be distributed under
this section to the person, if alive, |ess expenses, shall be
di stributed by court order to each person who would be entitled
to the noney if the person —were—deceased— HAD DI ED BEFORE THE
DATE THAT HE OR SHE BECAME ENTI TLED TO THE MONEY, and the person
is forever barred fromall claimor right to the noney.

(7) An action on the bond given by the county treasurer
under this section may be started in the nanme of the state, for
the use and benefit of anyone interested, in the sanme manner and
with the same effect as allowed by | aw upon fiduciary bonds.

Sec. 3921. (1) Unless specific directions to that effect
are contained in the governing instrunment under which the fidu-
ciary is acting, section 3920 shall not be construed to require
the personal representative or other concerned fiduciary to pay
an estate, inheritance, or other death tax |evied or assessed by
a foreign country.
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(2) The net anmount of tax attributable to the interests
enconpassed by subdivision (a), subdivision (b), or subdivision
(c) of section 3920(1) considered separately shall be the part of
the net anmobunt of tax as finally determ ned, with any interest
and penalties on that anount, as the value of the interests gen-
erating the tax and included in the subdivision bears to the
amount of the net estate. However, for an inheritance or simlar
tax, the tax that is inposed on each beneficiary’'s interest, as
determ ned under the |law of the state, country, or political sub-
di vi sion then under consideration, shall be considered the tax
attributable to the interest. |In prorating taxes wthin each
subdi vi si on of section 3920(1) based on the value of those inter-
ests generating the tax, each separate tax that an interest nmay
incur shall be prorated in the same manner. |In determning the
proportion that each interest bears to the total value of al
interests generating each tax, only interests generating that
particular tax are considered. Property or interests generating
a tax do not include property or interests, whether passing under
awll, trust, or otherwise, to the extent the property or inter-
est is exenpt or is initially deductible fromthe gross estate,
wi thout regard to any subsequent di m nution of the deduction by
reason of the charge of a part of the tax to the property or

i nterest.
(3) Adirection in a governing instrunment for tax — allo-
cation —— and paynent in a manner different fromthat provided

in sections 3920 to 3923 is effective to allocate and pay tax
only from property whose devolution is subject to that
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instrunment’s control and with respect to which the tax is being

| evied. —However,—a— |F THE GOVERNI NG | NSTRUMENT WAS S| GNED ON
OR AFTER SEPTEMBER 6, 1963 AND BEFORE APRIL 1, 2000 AND DI RECTS
APPCRTI ONVENT OF TAXES BY REFERENCE TO THE UNI FORM ESTATE TAX
APPCORTI ONVENT ACT, WHI CH WAS FORMER 1963 PA 144, OR BY REFERENCE
TO ANOTHER LAW OF THI S STATE THAT WAS | N EFFECT WHEN THE | NSTRU-
MENT WAS EXECUTED, THE APPORTI ONMENT RULES PROVI DED I N THE REFER-
ENCED LAW CONTROL THE APPORTI ONVENT OF TAXES UNDER THAT GOVERNI NG
| NSTRUVMENT.

(4) Adirection to allocate and pay tax contained in a wll
is effective to allocate and pay tax even if the will does not
control the devolution of property at death with respect to which
the tax is being levied, including a directionin awll to allo-
cate and pay tax froma trust of which the testator was the set-
tlor and that was revocable by the settlor, or would have been
revocable if the settlor was not incapacitated, until the
settlor’'s death. |If there is a conflict between directions in a
will to allocate and pay tax and the terns of another governing
instrunment, the directions in the will control.

(5) —|4)— A tax apportionnent based on the net estate under
sections 3920 to 3923 shall be determ ned without regard to a
di m nution in deductions resulting fromthe charge of a part of
the tax to a _deductible interest. ) )
whi ch. 36 Bction s bt pendingr LN’ anotner court For. dannoes.for
FePAl hg Toothe survi val Soft Betrons. Pt UB ser Sonal °t apresent at ve
petitions the court in witing asking | eave to settle the claimand
after notice to all persons o may be entitled to damages as

BrQVIded in section 2922 of the revised judicature act of 1961,
ei ng section 600.2922 of the M chigan Conpiled Laws, the court may

conduct a_hearing and aPprove or re{ect the settl enent. )

¥2? The proceeds of a court settlenent of a cause of action for

¥JPP9 ul death shall be distributed in accordance with all of the
ol | 0w ng:

) (a)gThe personal representative shall file with the court a
petition for authority to distribute the proceeds. Upon the filing
of the petition, the court shall order a earln%.

(bf Unl ess wai ved, notice of hearing nust be given to al
persons’ who may be entitled to danmages aS provided™ in section 2922
of the revised {udlcature act of 1961. A notice under this
subdi vi si on nust contain both of the foll ow ng: ]

(i) The nanme and address of the personal representative and of
the personal representative' s attorney. ) ]

(ii) A statenment that, to recover damages under this section,
the person who may be entitled to damages mist present a claimfor
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i ncapacitate di vidual for whoma fiduciary t apP0|nted, t he
court shall rst appoint a fiduciary or guardian ad litem and the
notice as p ded. 1 n subdi vi si on (by shal'l be given to the

c

e
e
t
r
I
I

S
ared person, or
h

n
fiduciary o uardian ad litem ) o
d) " Al a hearing on the personal representative's petition,
rder pa¥nent fromthe proceeds of the decedent’s

i
he

n

0
cal, hos al, funeral, and burial expenses for which
a P
t

DO O~"o®

3
o< o<~

r
r
ft
the court sh
reasonabl e

the estate i i abl e. roceeds shall not be applied to the
paynment of any other charges agai nst the decedent’s estate. The
court shall then enter an order distributing the proceeds to those
Rersons designated in section 2922 of the revised {udlcature act of
961 who suffered damages and to the decedent’s estate for
conpensation for conscious pain and sufferlng, i f anK, in the anount
the court considers fair and equitable considering the relative
damages sustai ned by each of the persons and the decedent’s estate.
) (e) If none of "the Eersons_entltled to the proceeds is a mnor,
di sappeared person, or LEGALLY incapacitated individual_ and all of
the persons entitled to the proceeds execute a sworn stlﬁulatlon or
I ng
co

350

agreement in wi in which each person’s portion of the proceeds
urt order shall be entered in accordance with
agr eenment . _ _ _
who may be entitled to damages under this section
i mfor danages to the personal representative on
set for hearing on the petition for distribution
Eallure to present a claimfor damages within the

IS section bars the person fromnmaking a claimto

t
i S specified, the
the stipulation or
A person
must present a cla
or before the date
of the proceeds.
tinme PrOVIded by this
any of the proceeds.
(g) If aclaimfo
r

r wongful death is pending in another court,
the procedures prescribed in"section 2922 of the revised judicature
act of 1961 are applicable to the distribution of proceeds of a
settlenent or judgnent.]

Sec. 3956. Unless previously barred by adjudication and
except as provided in the closing statenent, the right of a suc-
cessor or creditor whose —etarm RIGHT is not otherw se barred
agai nst the personal representative for breach of fiduciary duty
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is barred unless a proceeding to assert the —etairm RIGHT is
commenced wthin 6 nonths after the filing of the closing
statenment. The right barred under this section does not include
the right to recover froma personal representative for fraud,

m srepresentation, or inadequate disclosure related to the set-
tlenment of the decedent’s estate.

Sec. 5101. As used in parts 1 to 4 of this article:

(a) "Best interests of the mnor" neans the sumtotal of the
following factors to be considered, evaluated, and determ ned by
the court:

(1) The love, affection, and other enotional ties existing
bet ween the parties involved and the child.

(ii) The capacity and disposition of the parties involved to
give the child love, affection, and gui dance and to conti nue edu-
cating and raising the child in the child s religion or creed, if
any.

(iii) The capacity and disposition of the parties involved
to provide the child with food, clothing, nedical care or other
remedi al care recognized and permtted under the laws of this
state in place of nedical care, and other material needs.

(iv) The length of tinme the child has lived in a stable,
satisfactory environnent, and the desirability of maintaining
continuity.

(v) The permanence, as a famly unit, of the existing or
proposed custodi al hone.

(vi) The noral fitness of the parties invol ved.

05754’ 00 (S-1) R 1
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(vii) The nental and physical health of the parties
i nvol ved.

(viii) The child’ s hone, school, and comunity record.

(iX) The child s reasonable preference, if the court consid-
ers the child to be of sufficient age to express a preference.

(X) The party’s willingness and ability to facilitate and
encourage a close and continuing parent-child relationship
between the child and his or her parent or parents.

(xi) Donestic violence regardl ess of whether the violence is

di rected agai nst or witnessed by the child.

(xii) Any other factor considered by the court to be rele-
vant to a particular dispute regarding term nation of a guardi an-
ship, renoval of a guardian, or parenting tine.

(b) "daint includes, in respect to a protected i ndividual,
aliability of the protected individual, whether arising in con-
tract, tort, or otherwise, and a liability of the estate that
arises at or after the appointnment of a conservator, including
expenses of adm nistration.

(c) "Conservator” includes, but is not limted to, alimted

conservator described in section 5419(1).

05754’ 00 (S-1) R 1
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(D — "Visitor" neans an individual appointed in a
guar di anshi p or protective proceeding who is trained in |aw
nur3|n?, or social work, is an officer, enployee, or speC|a|

ee

appoi ntee of the court, and has no personal interest in the
pr oceedi ng.

[Sec. 5103. By a properly executed power of attorney, a parent
or guardian of a mnor or a guardian of —an A LEGALLY incapacitated
i ndivi dual _may del egate to another person, for a period no
exceeding 6 nonths, "any of the parent’s or guardian’s powers
regardi ng care, custody, or Property of the"mnor child or ward,
except the power to consent to marriage or adoption of a mnor ward
or to release of a mnor ward for adoption. If a guardian for a
m nor or LEGALLY incapacitated individual del egates any power under
this section, the guardian shall notify the court within 7 days
after execution of "the power of attorne¥ and provide the court the
name, address, and tel ephone nunber of he attorney-in-fact.

Sec. 5202, (1) The parent of an unmarried m nhor may apB0|nt a
guardi an for the m nor ¥ Wi or by another witing sighed by the
parent and attested by at |east 2 w tnesses. ) )

(2) Subject to the right of the m nor under section 5203, if
both parents” are dead or HAVE BEEN ADJUDGED TO BE LEGALLY
I ncapacitated or the surviving parent has no parental r
been adj udged to be LEGALLY incapacitated, a parental a
becones” effective when the guardian’s acceptance is fil
court in which a nomnating instrunent is probated or
of a nontestapentary nom nating instrument, in the cour
pl ace where the mnor resides or is present. |f bot P
dead,_?n ef fective appoi ntnent by the parent who die

riority.
P (SY A parent al aPPO|ntnent effected by filing the gu
acceptance under a will probated in the state of tThe test
domcile is effective in this state. ) )
. (4) Upon acceptance of aPp0|ntnent, the guardian shall give
witten notice of acceptance to the mnor and'to the person having
the mnor’'s care or the mnor’'s nearest adult relative.]

O

ghts or has
poi nt ment

din the

n the case
t the
nts are
r has

.ap
e
,
urt a
are
ate
gua
Sta

o Q350

rdi an’ s
tor’'s

) Sec. 5204. (1; A person interested in the welfare of a
mnor, or a mnor it 14 years of age or older, my petition for
t he appointnment of a guardian for the mnor. The court may order
the fam |y i ndependence agencK or a court enployee or agent to
conduct an investigation of the proposed guardianship and file a
witten report of the investigation. ) )
) The court may appoint a guardian for an unmarried m nor
if any of the follow ng ciIrcunstances exist: o

a) The parental rights of both parents or the surviving
parent are term nated or suspended by prior court order, by judg-
ment of divorce or separate nai ntenance, by death, by judicial
determ nati on of nmental inconpetency, by di sappearance, or by
confinement in a place of detention. _ _ _

(b) The parent or parents permt the mnor to reside with
anot her” person and do not provide the other person with | egal
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authority for the mnor’s care and nmai ntenance, AND THE MNOR I S
NOT RESI DI NG WTH H S OR HER PARENT OR PARENTS WHEN THE PETI TI ON
I'S FI LED.

(c) Al of the foll ow ng:

(i) The mi nor’s biological parents have never been married
to one anot her.

(ii) The mnor’s parent who has custody of the mnor dies or
is mssing and the other parent has not been granted | egal cus-
tody under court order.

(iii) The person whomthe petition asks to be appointed
guardian is related to the mnor within the fifth degree by mar-
ri age, bl ood, or adoption.

(3) Amnor’s limted guardian nay petition to be appointed
a guardian for that mnor, except that the petition shall not be
based upon suspension of parental rights by the order that
appoi nted that person the limted guardian for that mnor.

(4) A guardi an appoi nted under section 5202 whose appoi nt -
ment is not prevented or nullified under section 5203 has prior-
ity over a guardi an who may be appointed by the court. The court
may proceed with an appoi ntnent upon a finding that the testanen-
tary guardian has failed to accept the appointnent within 28 days
after the notice of the guardi anshi p proceeding.

(5) For the mnor ward's welfare, the court may at any tine
order the mnor ward's parents to pay reasonabl e support and
order reasonable parenting tinme and contact of the mnor ward
with his or her parents.
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Sec. 5213. (1) The petitioner shall give notice of the tine
and place of hearing of a petition for the appointnment of a
m nor’s guardian to each of the follow ng:

(a) The mnor, if 14 years of age or ol der.

(b) The person who had the principal care and custody of the
m nor during the 63 days preceding the date of the petition.

(c) Each living parent of the mnor or, if neither of them
is living, the adult nearest of kin to the mnor.

(2) Upon hearing, if the court finds that a qualified person
seeks appoi ntnent, venue is proper, the required notices have

been given, the requirenents of section 5204 —— or OF sections

5205 and 5206 —— are satisfied, and the mnor’'s welfare will be
served by the requested appointnment, the court shall make the
appointnment. In other cases, the court may dism ss the proceed-
ing or make anot her disposition of the matter that will serve the
mnor’s wel fare.

(3) If necessary, the court may appoint a tenporary guardi an
with the status of an ordinary guardian of a mnor, but the tem
porary guardian’s authority shall not exceed 6 nonths.

(4) If, at any time in the proceeding, the court determ nes
that the mnor’s interests are or may be inadequately represent-
ed, the court may appoi nt —an—attoerney— A LAWER- GUARDI AN AD
LITEMto represent the mnor, giving a consideration to the pref-
erence of the mnor if the mnor is 14 years of age or ol der.

(5) A LAWER- GUARDI AN AD LI TEM APPO NTED UNDER THI S ACT REP-
RESENTS THE CHI LD AND HAS POAERS AND DUTI ES I N RELATI ON TO THAT
REPRESENTATI ON AS SET FORTH IN SECTION 17D OF CHAPTER XI'1 A OF THE

05754’ 00 (S-1) R 1



© 00 N OO O b W N P

N NN NNDMNMNNMNRRRRRRPRR R R R
N~ O o0 WDNERER O O WwNO O MWDNR O

SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 70

PROBATE CODE OF 1939, 1939 PA 288, MCL 712A.17D. ALL PROVI SI ONS
OF SECTION 17D OF CHAPTER XI'I A OF THE PROBATE CODE OF 1939, 1939
PA 288, MCL 712A. 17D, APPLY TO A LAWER- GUARDI AN AD LI TEM

APPO NTED UNDER THI S ACT. I N ADDI TI ON, BOTH OF THE FOLLOW NG
APPLY UNDER THI S ACT:

(A) I'N A PROCEEDI NG I N WHI CH A LAWER- GUARDI AN AD LI TEM REP-
RESENTS A CH LD, HE OR SHE MAY FILE A WRI TTEN REPORT AND
RECOMVENDATI ON. THE COURT MAY READ THE REPORT AND
RECOMVENDATI ON. THE COURT SHALL NOT, HOWEVER, ADM T THE REPORT

AND RECOMVENDATI ON | NTO EVI DENCE UNLESS ALL PARTI ES STI PULATE THE
ADM SSI ON. THE PARTI ES MAY MAKE USE OF THE REPORT AND RECOVIVEN-
DATI ON FOR PURPOSES OF A SETTLEMENT CONFERENCE.

(B) AFTER A DETERM NATI ON OF ABILITY TO PAY, THE COURT NAY
ASSESS ALL OR PART OF THE COSTS AND REASONABLE FEES OF A
LAWYER- GUARDI AN AD LI TEM AGAI NST 1 OR MORE OF THE PARTI ES
I N\VOCLVED | N THE PROCEEDI NGS OR AGAI NST THE MONEY ALLOCATED FROM
MARRI AGE LI CENSE FEES FOR FAM LY COUNSELI NG SERVI CES UNDER SEC-
TION 3 OF 1887 PA 128, MCL 551.103. A LAWER- GUARDI AN AD LI TEM
SHALL NOT BE PAID A FEE UNLESS THE COURT FI RST REVI EWs AND
APPROVES THE FEE.

(6) TO ASSI ST THE COURT I N DETERM NI NG A CHI LD S BEST | NTER-
EST, THE COURT MAY APPO NT A GUARDI AN AD LI TEM FOR A CH LD
I N\VOLVED I N A PROCEEDI NG UNDER THI S SECTI ON.

Sec. 5219. (1) A person interested in a ward’ s welfare or,
if 14 years of age or older, the ward may petition for the
renoval of a guardian on the ground that renoval would serve the
ward’ s welfare or for another order that would serve the ward's

05754’ 00 (S-1) R 1



SB1045, As Passed House, March 21, 2000

Sub. S.B. 1045 (S-1) as anended March 21, 2000 71 (1 of 4)

wel fare. A guardian may petition for permssion to resign. A
petition for renoval or for perm ssion to resign may, but need
not, include a request for a successor guardian’s appoi ntnment.

(2) Notice of a hearing on a petition for an order after a
guardi an’ s appoi ntnent nust be given to the ward, the guardi an,
and any ot her person as ordered by the court or as provided by
court rule.

(3) After notice and hearing on a petition for renoval or
for permission to resign, the court may term nate the guardi an-
ship and make further order that may be appropriate.

(4) If the court determnes at any tinme in a proceedi ng that
the ward’s interest is or may be inadequately represented, the
court may appoi nt —an—attorfey— A LAWER- GUARDI AN AD LITEMto
represent the mnor, giving consideration to the preference of
the mnor if the mnor is 14 years of age or ol der.

[ Sec. 536+ 5301. (1) If serving as guardian, the parent of an
unmarri ed LEGALLY incapacitated individual may appoint by will, or
other witing signed b¥ the parent and attested by at |east 2
W tnesses, a guardian Tor the LEGALLY incapacitated individual. If
both parents are dead or the surviving parent is ad{udged LEGALLY
I ncapaci tated, a parental appoi ntnent becones effective when, after
havi n iven 7 days’ prior witten notice of intention to do so to
the L LLY incapacitated individual and to the Person havi ng the
care of the LEGALLY. incapacitated individual or to the nearest adult
relative, the guardian files acceptance of appointnment in the court
in which the will is probated or, in the case of a nontestanentar¥
nom nating instrunment, in the court at the place_where the LEGALL

i ncapaci tated individual resides or is present. The notice nust
state that the appointnment nmay be term nated by fil

i
objection in the court as provided by subsection (4).  |f both,
arents are dead, an effective appoi ntnment by the parent who died
ater has Prlorlty. _ _
] 2) It serving as guardian, the spouse of a married LEGALLY
i ncapaci tated i ndi vi dua na¥ aPp0|nt by will, or other witing
signed by the spouse and attested by at | east 2 witnesses, a
uardi an” of the LEGALLY incapacitated individual. The appoi ntnent
econes effective when, after having glven 7. days’ prior witten
notice of intention to do so to the LEGALLY incapacitated individual
and to the person having care of the LEGALLY incapacitated .
individual or to the nearest adult relative, the guardian files
acceptance of appointnment in the court in which the will is probated
or, In the case of a nontestanentary nom nating instrument, in the
court at the place where the LEGALLY i ncapacitated individual

resides or is present. The notice nust state that the appoi ntnment
may be termnated by filing a witten objection in the court as
provi ded by subsection (4?. o )

(3) An appointnent effected by filing the guardian’s acceptance
under a will probated in the state of the decedent’s domicile Is
effective in this state. ) ) o

. (4) Upon the filing of the LEGALLY incapacitated individual’s
witten objection to a guardian’ s appoi ntnent under this section in
either the court in which the will was probated or, for a
nont est anentary nom nating instrument, the court_ at the place where
the LEGALLY incapacitated individual resides or is present, the
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appointnment is termnated. An objectlon does not Prevent app0|ntnent
by the court in a proper proceeding of th arental —or spousal nom nee
or anot her suitable person_upon an ad»udlca i on of |ncapaC|ty in a
proceedi ng under sections 5302 to 531

16 Sec. 5308. The guardian’s authority and responsibility for

17

18
19
20
21
22
23

{ﬁﬁ A LEGALLY] incapacitated individual term nates upon the death of
e

guardi an or ward, upon the determ nation of incapacity of the
guardi an, or upon renoval or resignation as provided in section
5310. Testanentary appoi ntnent of a guardian under a wll

| NFORVALLY probated under article Il termnates if the will is

| at er deni ed probate —under—a—supervised—probateproceeding— IN A

FORVAL TESTACY PROCEEDI NG |

Sec. 5310. 1) On petition of the guardian and subject to the
filing and approval of a report prepared as required by section
5314, "the court shall accept the guardian’ s resignati on and make any
other order that Is appropriate.

(2) The ward or a person interested in the ward’ s welfare may
petition for an order renoving the guardi an, appointing a successor
guardi an, nodifying the guardianship’s terns, or terntnatlng t he

uar di anshi A request for this order may Ee mad e b i nf ol ma
0

etter to the court or % udge. A person wh nomnn% |nterferes
with the transm ssion of this kind of request to the court or judge
is subject to a finding of contenpt of court.

(3) Except as othermnse provi ded in the order finding .

i ncapacity, Pon receiving a petition or request under this section,
the court”shall set a date for a hearing t be held wthin 28 days
after the recelpt of the petition or requ est An order finding

i ncapacity may specify a mninum period, not exceeding 182 days,
during which a petition or request for a finding that "a ward i s no

| onger AN incapacitated |INDI VIDUAL, or for an order renoving the
guardi an, nodi KIHP t he %uardlanshl s terns, or termnating the
guar di anshi p, shall' not be filed w thout sp eci al |eave of the court

(4) Betfore renoving a guardi an, apP0|nt|ng a successor
guardi an, nodifying the guardi anship’s terns, Or termnating a
guar di anshi p, and follow ng the sane rocedures to saf eguard t he
ward' s rights as apply. to a petition for a guardi an’s appoi nt nent,
the court "may send a visitor to the present uardi an’ s resi dence and
to the place where the ward resides or is detained to observe
conditions _and report in witing to the court.

Sec. 5312. 1) If an |nd|V|duaI does not have a guardian, an
energencK exi sts, and no ot her rson PPears to have authority to
act In the circunmstances, the court sh rovide notice to the
i ndi vi dual alleged to be incapacitated and shaII hol d a hearin
Upon a show ng that the individual is AN incapacitated | NDI VI DUAL,
the court may exercise the power of a guardian, or appoint a
tenporary guardian with onIy t he pomers and for the period of tine
as ordered by the court. A h earlng notice as provided in
section 5311 shal|l be held wthin 28 days after the court has acted
under this subsectlon

(2) If an appointed guardian i s not effectlvel¥ perforntng t he
guardian’s duties and the court further finds that the LEGALLY
inca aC|tated |nd|V|duaI s welfare requires i medi ate action, the
cour appoi nt, th or w thout notice, a tenPorary guardi an for
t he LEGA LY |ncapaC|tated i ndi vidual for a specified period not to
exceed 6 nont hs. )

A tenPorary ﬂuardlan is entitled to the care and custody of
t he mard and the authority of a perman ent guar di an previously
appoi nted by the court is Suspended as long as a tenporary ?uardlan
has authority. A tenporary guardian may be renoved at any
tenporary guardi an shal |  nmake reP orts as the court reqU|res In
ot her respécts, the provisions of this act concerning guardi ans
apply to tenmporary guardi ans.
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Sec, 5313. (1) A conpetent person, including a nonprofit
corporation described in section 5106, may be apP0|nted guar di an, of
an A LEGALLY incapacitated individual, The court shall not appoint
as a rdi an an agency, public or private, that financial
benefi on1d|rectI{ provi di ng housi ng, nedical, or socia
servic the LEGALLY incapacitated indiyv .

?pp0|nt|ng a  guardi an under this section, the court
a
h

~

|

r |
{ erson, if suitable and willing to serve, designated

vidual who 1s the subject of the petition, including a

made in a durable power of attorney, |If a specifiC

is not made or a person designated is not suitable or

se F’ the court may appoint as a guardi an a person naned

e
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e of the LEGALLY incapacitated individual wth
{_has resided for nore than 6 nonths before the

i on.

on_ nom nated by the person who is caring for the

ayi ng benefits to the individual. . ) )

one” of "the persons listed in subsection (3% is suitable
serve, the court may appoint any conpetent person who
nd willing to serve. _ _ _ _
4. \Whenever neani ngful comruni cation i s possible, —an
apaci tated individual’ s guardian should consult wth

t

EE%Fltated i ndi vi dual A before naki ng a maj or decgfi
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(1i) Receive noney and tangi bl e property deliverable to the
ward and apply the noney and property for the ward's suRport, care,
and education. The guardi an shall not use none¥ fromthe ward' s
estate for roomand board that the guardian or the guardian’s

Sub. S.B. 1045 (S-1) as anended March 21, 2000 71 (4 of 4)

24
25
26
27

spouse, parent, or child have furnished the ward unl ess a charge for
the service i s approved by court order pade upon notice to at [east
1 of the ward’s next of kin, if notice is possible. The guardian
shal | exercise care to conserve any excess for the ward s needs.

(e) The guardian shall report ' the condition of the ward and the
ward’ s estate that is subject to the guardian’s possession or

control, as required by the court, but not less often than annually.
A report under this subdivision nust contain all of the follow ng:
i) The ward's current nental, physical, and social condition.
(i1) Any inprovenent or deterioration in the ward s nental,
physi cal , and social condition that occurred during the past year,
_ (ii1) The ward's present |iving arrangenent and any changes in
his or her living arrangenent that occurred during the past_ year.

(iv) Whether the guardian recomends a nore Suitable |iVing
arrangenent for the ward. )

v) Medical treatnent received by the ward.

vi) Services received by the ward, ] o

vit) Alist of the guardian’s visits wth, and activities on
behal i of, the ward. ) )

(viit) A recommendation as to the need for continued
guar di anshi p. _ _ _

(f) If a conservator is aPp0|nted,_the guardi an shall pay to
the conservator, for managenent as provided in this act, the anount
of the ward’ s estate received by the guardian in excess of the
anmount the guardi an expends for the ward’ s current support, care,
and educati on. The guardi an shall account to the conservator for the
anount expended. _ _ _

Sec. 5316. To encourage self-reliance and i ndependence in —an
A LEGALLY incapacitated individual, the court may authorize the
i ndividual to tunction wi thout the consent or. supervision of the

i ndi vi dual * s guardi an or conservator in handling_part of his or her

noney or Property, i ncl udi ng. aut hori zing the individual to maintain

an account with a financial “institution. To the extent the

i ndi vidual is authorized to function autononously, a Person na¥ deal

with the individual as though the individual is nentally conpetent.]
Sec. 5406. (1) Upon receipt of a petition for a

conservator’s appoi ntment or another protective order because of

mnority, the court shall set a date for hearing. |[If, at any

time in the proceeding, the court determnes that the mnor’s
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interests are or nmay be inadequately represented, the court may
appoint an attorney to represent the mnor, giving consideration
to the minor’s choice if 14 years of age or older. An attorney
appoi nted by the court to represent a mnor has the powers and
duties of a guardian ad litem

(2) Upon receipt of a petition for a conservator’s appoi nt -
ment or another protective order for a reason other than m nori -
ty, the court shall set a date for hearing. Unless the individ-
ual to be protected has chosen counsel or is mentally conpetent
but aged or physically infirm the court shall appoint a guardian
ad litemto represent the person in the proceeding. If the
all eged disability is nmental illness, nmental deficiency, physical
illness or disability, chronic use of drugs, or chronic intoxica-
tion, the court may direct that the individual alleged to need
protecti on be exam ned by a physician or nental health profes-
sional appointed by the court, preferably a physician or nental
heal t h professional who is not connected with an institution in
which the individual is a patient or is detained. The individual
all eged to need protection has the right to secure an i ndependent
eval uation at his or her own expense. The court nmay send a vis-
itor to interview the individual to be protected. The visitor
may be a guardian ad |litemor a court officer or enployee.

(3) The court may utilize, as an additional visitor, the
service of a public or charitable agency to evaluate the condi -
tion of the individual to be protected and nake appropriate rec-
omendations to the court.
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(4) The individual to be protected is entitled to be present
at the hearing in person. —and— | F THE | NDI VI DUAL W SHES TO BE
PRESENT AT THE HEARI NG all practical steps nust be taken to
ensure the individual’s presence including, if necessary, noving
the site of the hearing. The individual is entitled to be repre-
sented by counsel, to present evidence, to cross-examne wt-
nesses, including a court-appointed physician or other qualified
person and a visitor, and to trial by jury. The issue may be
determ ned at a closed hearing or without a jury if the individ-
ual to be protected or counsel for the individual so requests.

(5) Any person may request for perm ssion to participate in
the proceeding, and the court may grant the request, with or
wi t hout hearing, upon determ ning that the best interest of the
i ndividual to be protected will be served by granting the
request. The court nmay attach appropriate conditions to the
per m ssi on.

(6) After hearing, upon finding that a basis for a
conservator’s appoi ntnent or another protective order is estab-
i shed by clear and convincing evidence, the court shall make the
appoi ntment or other appropriate protective order.

Sec. 6302. Only an individual whose registration of a
security shows sole ownership by 1 individual or multiple owner-
ship by 2 or nore with right of survivorship, rather than as
tenants in common, may obtain registration in beneficiary form
Mul tiple owers of a security registered in beneficiary form hold

as joint tenants with right of survivorship —— OR as tenants by
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the entireties, —or—as—owners—of—comuni-ty propertyHheld—in
sturvivoership—form— and not as tenants in conmmon.

~Sec. 6306. The designation of a TOD beneficiary on a regis-
tration in beneficiary formdoes not —effect— AFFECT ownership
until the owner’s death. A registration of a security in benefi-
ciary forn1na¥ be cancel ed or changed at anK time by the sole
owner or all the surviving owners w thout the consent of the
benef|0|ar¥. ) ) S

~ Sec. 7206. A proceeding under section 7201 is initiated by

filing a petition in the court and giving notice to interested
persons as provided in section 1401. The court may order notifi-
cation of additional persons. A judgnent or order —i i
Bl NDS each person who is given notice of the proceeding even if
not all interested persons are notified,

Sec. 7303. F Subj ect to subsection (2), the trustee of a
revocabl e trust shall keep the settlor reasonably i nforned of the
trust and its admnistration. Unless otherw se provided in the
trust instrument, the trustee of a revocable trust does not have
a duty to informa trust beneficiary of the trust and its adm n-
istration, other than the settlor or, if the settlor is an inca-
pacitated person, the settlor’s designated agent, )

(2) Unless otherwi se provided in the trust instrunent, if
the trustee reasonably believes the settlor of a revocable trust
i s an i ncapacitated person and has no designated agent, the
trustee shall keep each benef|C|ar¥, who, If the settlor were
t hen deceased, would be a current trust beneficiary, reasonably

informed of the trust and its admi nistration. Not W t hst andi ng

t he provisions of the trust instrunent, upon good cause shown,
the court may order the trustee to keep ot her beneficiaries rea-
sonablg informed of the trust and its adm ni stration.

( For a revocable trust, within 28 days after acceptance
of trust or the death of the settlor, whichever is |later, and for
all other trusts, within 28 days after acceptance of the trust, .
the trustee shall informin witing each | NTERESTED TRUST benefi -
ciary of the trust’'s existence, of the court in which the trust
is registered, if it is regl tered, of the trustee’s nane and
address, and of the | NTERESTED TRUST benef|0|ar¥’s rlght to
request and receive both a co§¥ of the trust’s terns fhat
descri be or affect the | NTERESTED TRUST beneficiary’'s interest
and rel evant |nformation about the trust property.” In addition,
all of the foll ow ng aPpIy: _

(a) Upon reasonabl e request, the trustee shall provide a
beneficiary with a copy of the trust's terns that describe or
affect the beneficiary’s interest and with rel evant information
about the trust ropert¥. _ _

) (b) Unless the settlor directs or requests in the trust
i nstrunment that the trustee provide accounts to | ess than al
interested trust beneficiaries, all of the follow ng apply:

(i) At least annually and on term nation of the trust or a

change 'of the trustee, the trustee shall provide a statenent of
account to each current trust beneficiary and shall keep each
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current trust beneficiary informed of the trust and its

adm ni stration. _
(i) Upon reasonabl e request, the trustee shall provide a .

statement of account to each interested trust beneficiary who is
not also a current trust benef|C|ar¥ and shall keep each of those
persons reasonably informed of the trust and its adm nistration.

(iii) The trustee shall provide a statenment of account and
other information to a beneficiary as the court directs.

(iv) In the trustee’s discretion, the trustee nay provide a
statenment of account and other information to an¥ benefi ci ar

(c) If the settlor requests or directs the trustee in the
trust instrunment to provide accounts and information to | ess than
all interested trust beneficiaries, the trustee shall provide
statenments of account and information as provided in the trust
instrument. At the court’s direction, the trustee shall provide
statenments of account and other information to persons excl uded
by the settlor’s request or direction to the extent and in the
manner the court directs.

Sec. 7409. (1) Atrustee may act under section
—T40(H(gg)— 7401(2) (G5 by payi ng noney or other property to 1
or nore of the follow ng:

(a) The mnor or incapacitated individual directly.

(b) A person or institution providing support, maintenance,
education, or nedical, surgical, hospital, or other institutional
care for the mnor or incapacitated individual in direct paynent
for those services.

(c) The legal or natural guardian of the mnor or incapaci-
tated individual .

(d) A person, whether or not appointed guardian by a court,
who shall in fact have the care and custody of the m nor or

i ncapaci tated individual .
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(e) A custodian for the mnor or incapacitated individual under a
uniformgifts or transfers to mnors act.

(2) If the trustee exercises due care in the selection of the
person to whom a paynent is made under this section, including a
m nor or incapacitated individual, the trustee does not have a
duty to see to the paynent’s application. The person’s receipt
for the paynent conpletely discharges the trustee.

Sec. 7501. (1) The property of a trust over which the set-
tlor has the right WTHOUT REGARD TO THE SETTLOR S MENTAL
CAPACI TY, at his or her death, either alone or in conjunction
wi th anot her person, to revoke the trust and —reinvest— REVEST
principal in hinmself or herself is subject to all of the follow
ing, but only to the extent that the settlor’s property subject
to probate adm nistration is insufficient to satisfy the foll ow
i ng expenses, clainms, and all owances:

(a) The admi nistrati on expenses of the settlor’s estate.

(b) An enforceable and tinely presented claimof a creditor
of the settlor, including a claimfor the settlor’s funeral and
buri al expenses.

(c) Honmestead, famly, and exenpt property all owances.

(2) Atrust established as part of, and all paynents from
an enpl oyee annuity described in section 403 of the internal rev-
enue code, an individual retirement account described in section
408 of the internal revenue code, a Keogh (HR-10 plan), or a
retirement or other plan that is qualified under section 401 of
the internal revenue code shall not be considered to be a trust
descri bed in subsection (1).
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(3) This section does not inpair a right that an individual
has under a qualified donestic relations order as that termis
defined in section 414(p) of the internal revenue code.

(4) For purposes of this section, property held or received
by a trust to the extent that the property would not have been
subject to a claimagainst the settlor’s estate if it had been
paid directly to a trust created under the settlor’s wll or
other than to the settlor’s estate, or property received froma
trust other than a trust described in this section, shall not be
consi dered trust property available for the paynent of the adm n-
i stration expenses, a claimagainst the settlor’s estate, or an
al  owance described in subsection (1).

Sec. 7507. If there is no personal representative appointed
for the settlor’s estate and notice is given in accordance with
section 7504, the allowance or disallowance of a claimpresented
in the manner described in section 7505(1) and within a tine
peri od described in section 7506 is governed by the foll ow ng
provi si ons:

(a) The trustee may deliver or mail a notice to the clai mant
stating that the claimhas been disallowed in whole or in part.
If, after allowing or disallowing a claim the trustee changes a
deci sion concerning the claim the trustee shall notify the
claimant. The trustee —ay— SHALL not change a deci sion disal -
lowwng a claimif the time for the claimant to —fite—a—petition—
COMMENCE A PROCEEDI NG for al |l owance —has—passed— EXPIRES or if
the tinme to commence a proceeding on the clai m-—tas—run— EXPlI RES
and the claimhas been barred. A claimthat is disallowed in
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whole or in part by the trustee is barred to the extent not

al l oned unl ess the clai mant —f+tes—a—petition{for—altowance—in
the—court—or— commences a proceedi ng agai nst the trustee not

| ater than 63 days after the mailing of the notice of disallow
ance or partial allowance if the notice warns the claimant of the
i npending bar. Failure by the trustee to deliver or mail to a

cl ai mant notice of action on the claimw thin 63 days after the
time for the clainis presentation has expired constitutes a

noti ce of allowance.

(b) After allowing or disallowng a claim the trustee nay
change the all owance or disallowance as provided in this
subdi vi sion. Before paynent, the trustee may change the all ow
ance to a disallowance in whole or in part, but not after allow
ance by a court order or judgnment, or an order directing paynent
of the claim The trustee shall notify the claimant of the
change to disallowance, and the disallowed claimis then subject
to bar as provided in subdivision (a). The trustee may change a
di sal |l onance to an all owance, in whole or in part, until it is
barred under subdivision (a). After a claimis barred, it may be
allowed and paid only if the trust is solvent and all whose
interests would be affected consent.

(c) Upon the trustee’s or a claimnt’s —petition—
COMMENCEMENT OF A PROCEEDI NG the court may allow in whole or in
part a claimproperly presented in due tinme and not barred by
subdi vision (a).

05754’ 00 (S-1) R 1



© 00 N OO O b W N P

I T T = i i = i
P O © 0 N O U M W N L O

SB1045, As Passed House, March 21, 2000

Senate Bill No. 1045 79

(d) A judgnment in a proceeding in another court against a
trustee to enforce a claimagainst a decedent’s estate
constitutes an all owance of the claim

(e) Unless otherwi se provided in a judgnment in another court
entered against the trustee, an allowed claimbears interest at a
rate determ ned under section 6013 of the revised judicature act
of 1961, —1961PA236,— MCL 600. 6013, for the period comencing
63 days after the time for original presentation of the claimhas
expi red, unless based on a contract that provides for interest,
in which case the claimbears interest in accordance with the
contract.

Enacting section 1. The following acts and parts of acts
are repeal ed:

(a) 1966 PA 185, MCL 555.81 to 555. 84.

(b) 1937 PA 177, MCL 555.201 to 555. 203.

(c) Section 3108 of the estates and protected individuals
code, 1998 PA 386, MCL 700.3108.

(d) The uniform estate tax apportionnment act, 1963 PA 144,
MCL 720.11 to 720.21

Enacting section 2. This anmendatory act takes effect Apri
1, 2000.
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