SB1395, As Passed House, December 6, 2000

HOUSE SUBSTI TUTE FOR
SENATE BI LL NO. 1395

A bill to amend 1927 PA 175, entitled
"The code of crimnal procedure,”
by amendi ng sections 2 and 3 of chapter X (MCL 770.2 and 770. 3),
as anmended by 1998 PA 407, and by adding section 16 to chapter
X.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT

1 CHAPTER X
2 Sec. 2. (1) —+n— EXCEPT AS PROVIDED IN SECTION 16, IN a
3 case appeal able as of right to the court of appeals, a notion for

4 a newtrial shall be nade within 60 days after entry of the judg-
ment or within any further tine allowed by the trial court during

t he 60-day peri od.

5
6
7 (2) I'n a msdeneanor or ordinance violation case appeal abl e
8 as of right froma nunicipal court in a city that adopts a

9

resol uti on of approval under section 23a of the M chigan UN FORM

06884' 00 (H- 1) DRM



© 00 N O O A~ W N PP

N DN ND DD NN DNMNDNDN P P PP Rk
N o o0 WN P O O 0N o WDN B+ O

SB1395, As Passed House, December 6, 2000

Senate Bill No. 1395 2

muni ci pal court act, 1956 PA 5, MCL —36-523— 730.523A, or froma
court of record to the circuit court, —er—to—thet+ecorder—s—court
of—the—et+ty—of—Dbetrott+— a notion for a newtrial shall be nade
Wi thin 20 days after entry of the judgnent.

(3) I'n a m sdeneanor or ordinance violation case appeal abl e
de novo to the circuit court, a notion for a new trial shall be
made within 20 days after entry of the judgnent.

(4) If the applicable period of tinme prescribed in subsec-
tion (1) or (2) has expired, a court of record may grant a notion
for a newtrial for good cause shown. |If the applicable tine
period prescribed in subsection (3) has expired and the def endant
has not appeal ed, a nunicipal court nay grant a notion for new
trial for good cause shown.

Sec. 3. (1) Subject to the limtations inposed by section
12 of this chapter AND EXCEPT AS PROVIDED I N SECTION 16, an
aggrieved party shall have a right of appeal froma final judg-
ment or trial order as follows:

(a) Except as otherw se provided in subdivision —(e)y— (D)
in a felony or m sdeneanor case tried in the circuit court, —o+
recorder—s—court—of—the—ect+ty—of bPetrott-— there shall be a right
of appeal to the court of appeals.

(b) Except as otherw se provided in subdivision —(e)— (D)
in a msdeneanor or ordinance violation case tried in a nunici pal
court in a city that adopts a resolution of approval under sec-
tion 23a of the M chigan UNI FORM rnuni ci pal court act, 1956 PA 5,
MCL —36-523— 730.523A, or tried in the district court, —+#

th-st+r+ets—ether—than—the—thirty-—stxth—distr+ets— there shall be a
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right of appeal to the circuit court in the county in which the

m sdenmeanor or ordi nance violation was conmm tted.

(C© —eh— In a m sdeneanor or ordinance violation case tried
in a nunicipal court in a city that does not adopt a resolution
of approval under section 23a of the M chigan UNI FORM nuni ci pal
court act, 1956 PA 5, MCL —/36-523— 730.523A, there shall be a
ri ght of appeal as provided in chapter XIV.

(D) e)y— Al appeals fromfinal orders and judgnents based
upon pleas of guilty or nolo contendere shall be by application
for | eave to appeal.

(2) An appeal froman interlocutory judgnent or order in a
fel ony, m sdeneanor, or ordinance violation my be taken, in the
manner provided by court rules, by application for |eave to
appeal to the sane court of which a final judgnent in that case
woul d be appeal able as a matter of right under subsection (1).

(3) After expiration of the period prescribed for tinely
appeal, the appellate court may grant | eave to appeal from any
order or judgnment fromwhich tinmely appeal woul d have been avail -
able as of right, or by |leave, upon conditions prescribed by

court rules.

06884' 00 (H 1)



© 00 N O O A~ W N PP

N DN DD NN DNNMNDNDN P P PP Rk
N~ o o0 WN P O O 0N o WDN B+ O

SB1395, As Passed House, December 6, 2000
Senate Bill No. 1395 4

(4) Further appellate review of matters appealed to the
circuit court under subsection (1)(b), (1)(d), or (2) may be had
only upon application for |eave to appeal granted by the court of
appeal s.

(5) Further appellate review of matters appealed to the
recorder’'s court under subsection (1)(c) may be had only upon
application for | eave to appeal granted by the court of appeals.

(6) Further review of any matter appealed to the court of
appeal s under this section nmay be had only upon application for
| eave to appeal granted by the suprene court.

(7) An appeal as of right and an appeal by application for
| eave to appeal provided for in this section shall be taken pur-
suant to and within the tinme prescribed by court rules.

SEC. 16. (1) NOTW THSTANDI NG THE LI M TATI ONS OF SECTI ON 2
OF TH'S CHAPTER, A DEFENDANT CONVI CTED OF A FELONY AT TRI AL
BEFORE THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED THI S
SECTI ON WHO | S SERVI NG A PRI SON SENTENCE FOR THE FELONY CONVI C-
TION MAY PETI TION THE CI RCU T COURT TO ORDER DNA TESTI NG OF Bl O
LOG CAL MATERI AL | DENTI FI ED DURI NG THE | NVESTI GATI ON LEADI NG TO
H 'S OR HER CONVI CTI ON, AND FOR A NEW TRI AL BASED ON THE RESULTS
OF THAT TESTING  THE PETI TI ON SHALL BE FI LED NOT LATER THAN
JANUARY 1, 2006.

(2) A PETITION UNDER THI S SECTI ON SHALL BE FILED IN THE Cl R-
CU T COURT FOR THE COUNTY I N WHI CH THE DEFENDANT WAS SENTENCED
AND SHALL BE ASSI GNED TO THE SENTENCI NG JUDGE OR HI' S OR HER
SUCCESSOR. THE PETI TI ON SHALL BE SERVED ON THE PROSECUTI NG
ATTORNEY OF THE COUNTY I N VWH CH THE DEFENDANT WAS SENTENCED.
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(3) THE COURT SHALL ORDER DNA TESTI NG | F THE DEFENDANT DOES
ALL OF THE FOLLOW NG

(A) PRESENTS PRI MA FACI E PROCF THAT THE EVI DENCE SOUGHT TO
BE TESTED | S MATERI AL TO THE | SSUE OF THE CONVI CTED PERSON S
| DENTI TY AS THE PERPETRATOR OF, OR ACCOWPLI CE TO THE CRI ME THAT
RESULTED I N THE CONVI CTI ON.

(B) ESTABLI SHES ALL OF THE FOLLOW NG BY CLEAR AND CONVI NCI NG
EVI DENCE:

(i) A SAVPLE OF | DENTI FI ED Bl OLOG CAL MATERI AL DESCRI BED I N

SUBSECTI ON (1) IS AVAI LABLE FOR DNA TESTI NG

(i) THE 1 DENTI FI ED Bl OLOG CAL MATERI AL DESCRI BED | N SUBSEC-
TION (1) WAS NOT PREVI QUSLY SUBJECTED TO DNA TESTI NG OR, | F PRE-
VI QUSLY TESTED, W LL BE SUBJECT TO DNA TESTI NG TECHNOLOGY THAT
WAS NOT AVAI LABLE VHEN THE DEFENDANT WAS CONVI CTED.

(1) THE |1 DENTITY OF THE DEFENDANT AS THE PERPETRATOR OF
THE CRIME WAS AT | SSUE DURING H'S OR HER TRI AL.

(4) THE COURT SHALL STATE I TS FI NDI NGS OF FACT ON THE RECORD
OR SHALL MAKE WRI TTEN FI NDI NGS OF FACT SUPPORTING | TS DECI SI ON TO
GRANT OR DENY A PETI TI ON BROUGHT UNDER THI' S SECTI ON.

(5) I'F THE COURT GRANTS A PETI TI ON FOR DNA TESTI NG UNDER
TH' 'S SECTI QN, THE | DENTI FI ED BI OLOG CAL MATERI AL AND A BI OLOG CAL
SAMPLE OBTAI NED FROM THE DEFENDANT SHALL BE SUBJECTED TO DNA
TESTI NG BY A LABORATORY APPROVED BY THE COURT. | F THE COURT
DETERM NES THAT THE APPLI CANT | S | NDI GENT, THE COST OF DNA TEST-
I NG ORDERED UNDER THI S SECTI ON SHALL BE BORNE BY THE STATE. THE
RESULTS OF THE DNA TESTI NG SHALL BE PROVI DED TO THE COURT AND TO
THE DEFENDANT AND THE PROSECUTI NG ATTORNEY. UPON MOTI ON BY
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El THER PARTY, THE COURT MAY ORDER THAT COPI ES OF THE TESTI NG
PROTOCOLS, LABORATORY PROCEDURES, LABORATORY NOTES, AND OTHER
RELEVANT RECORDS COWPI LED BY THE TESTI NG LABORATORY BE PROVI DED
TO THE COURT AND TO ALL PARTI ES.

(6) I'F THE RESULTS OF THE DNA TESTI NG ARE | NCONCLUSI VE OR
SHOW THAT THE DEFENDANT IS THE SOURCE OF THE | DENTI FI ED Bl OLOG -
CAL MATERI AL, THE COURT SHALL DENY THE MOTI ON FOR NEWTRIAL. |IF
THE DNA TEST RESULTS SHOW THAT THE DEFENDANT | S THE SOURCE OF THE
| DENTI FI ED Bl OLOG CAL MATERI AL, THE DEFENDANT' S DNA PROFI LE SHALL
BE PROVI DED TO THE M CHI GAN STATE PCLI CE FOR | NCLUSI ON UNDER THE
DNA | DENTI FI CATI ON PROFI LI NG SYSTEM ACT.

(7) I'F THE RESULTS OF THE DNA TESTI NG SHOW THAT THE
DEFENDANT | S NOT THE SOURCE OF THE | DENTI FI ED Bl OLOG CAL MATERI -
AL, THE COURT SHALL APPO NT COUNSEL PURSUANT TO MCR 6.505(A) AND
HOLD A HEARI NG TO DETERM NE BY CLEAR AND CONVI NCI NG EVI DENCE ALL
OF THE FOLLOW NG

(A) THAT ONLY THE PERPETRATOR OF THE CRI ME OR CRI MES FOR
VH CH THE DEFENDANT WAS CONVI CTED COULD BE THE SOURCE OF THE
| DENTI FI ED Bl OLOQd CAL NMATERI AL.

(B) THAT THE | DENTI FI ED BI OLOG CAL MATERI AL WAS COLLECTED,
HANDLED, AND PRESERVED BY PROCEDURES THAT ALLOW THE COURT TO FI ND
THAT THE | DENTI FI ED Bl OLOG CAL MATERI AL 1S NOT' CONTAM NATED OR | S
NOT SO DEGRADED THAT THE DNA PROFI LE OF THE TESTED SAMPLE OF THE
| DENTI FI ED Bl OLOG CAL MATERI AL CANNOT BE DETERM NED TO BE | DENTI -
CAL TO THE DNA PROFI LE OF THE SAMPLE I NI TI ALLY COLLECTED DURI NG
THE | NVESTI GATI ON DESCRI BED | N SUBSECTI ON (1).
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(C) THAT THE DEFENDANT' S PURPORTED EXCLUSI ON AS THE SOURCE
OF THE | DENTI FI ED BI OLOQd CAL MATERI AL, BALANCED AGAI NST THE OTHER
EVIDENCE IN THE CASE, | S SUFFI Cl ENT TO JUSTI FY THE GRANT OF A NEW
TRI AL.

(8) UPON MOTI ON OF THE PROSECUTOR, THE COURT SHALL ORDER
RETESTI NG OF THE | DENTI FI ED Bl OLOG CAL MATERI AL AND SHALL STAY
THE DEFENDANT' S MOTI ON FOR NEW TRI AL PENDI NG THE RESULTS OF THE
DNA RETESTI NG

(9) THE COURT SHALL STATE I TS FI NDI NGS OF FACT ON THE RECCRD
OR MAKE VRI TTEN FI NDI NGS OF FACT SUPPORTI NG | TS DECI SI ON TO GRANT
OR DENY THE DEFENDANT A NEW TRI AL UNDER THI S SECTI ON.

NOTW THSTANDI NG THE PROVI SI ONS OF SECTION 3 OF THI S CHAPTER, AN
AGGRI EVED PARTY MAY APPEAL THE COURT' S DECI SI ON TO GRANT OR DENY
THE PETI TI ON FOR DNA TESTI NG AND FOR NEW TRI AL BY APPLI CATI ON FOR
LEAVE GRANTED BY THE COURT OF APPEALS.

(10) IF THE NAME OF THE VI CTI M OF THE FELONY CONVI CTI ON
DESCRI BED I N SUBSECTI ON (1) IS KNOMAN, THE PROSECUTI NG ATTORNEY
SHALL G VE WRI TTEN NOTI CE OF A PETI TI ON UNDER THI S SECTI ON TO THE
VICTIM THE NOTI CE SHALL BE BY FI RST-CLASS MAIL TO THE VICTIM S
LAST KNOMN ADDRESS. UPON THE VI CTIM S REQUEST, THE PROSECUTI NG
ATTORNEY SHALL G VE THE VI CTI M NOTI CE OF THE TI ME AND PLACE OF
ANY HEARI NG ON THE PETI TI ON AND SHALL | NFORM THE VI CTI M OF THE
COURT' S GRANT OR DENI AL OF A NEW TRI AL TO THE DEFENDANT.

(11) EFFECTI VE JANUARY 1, 2001, THE | NVESTI GATI NG LAW
ENFORCEMENT AGENCY SHALL PRESERVE ANY Bl OLOG CAL MATERI AL | DENTI -
FI ED DURI NG THE | NVESTI GATION OF A CRI ME OR CRI MES FOR VWH CH ANY
PERSON MAY FILE A PETI TI ON FOR DNA TESTI NG UNDER THI S SECTI ON.
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1 THE I DENTI FI ED BI OLOQd CAL MATERI AL SHALL BE PRESERVED FOR THE
2 PERIGD OF TI ME THAT ANY PERSON | S | NCARCERATED I N CONNECTI ON W TH

3 THAT CASE.
4 Enacting section 1. This anendatory act takes effect

5 January 1, 2001.
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