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HOUSE BILL No. 4127

February 2, 1999, Introduced by Reps. Baird, Martinez, Jacobs, Cherry, Schauer, Bob
Brown, Vaughn, Brater, Jamnick, LaForge, Hanley, Bovin, Hansen, Gieleghem, Switalski, Pestka,
Bogardus, Minore, Dennis, Garza, Sheltrown, Rison, Kelly, Daniels, O’ Neil, Clarke, Schermesser,
Tesanovich, Price, Neumann, Wojno, Kilpatrick, Callahan, Spade, Quarles, Scott, L ockwood,
Hardman, Clark, Woodward, Hale, Frank, Rivet, Prusi, Mans, Lemmons, DeHart, Basham and
Reeves and referred to the Committee on Health Policy.

A bill to anmend 1978 PA 368, entitled
"Public health code,"

(MCL 333.1101 to 333.25211) by adding sections 21035a, 21051a,
and 21051b.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

SEC. 21035A. A REQUEST BY AN ENROLLEE OF A HEALTH MAI NTE-
NANCE ORGANI ZATI ON TO RECEI VE A COVERED TREATMENT OR SERVI CE OR
TO SEE A PHYSI Cl AN SPECI ALI ST FOR A TREATMENT OR SERVI CE THAT I S
COVERED UNDER THE HEALTH MAI NTENANCE ORGANI ZATI ON CONTRACT W TH
THE ENRCLLEE SHALL NOT BE UNREASONABLY DENI ED.

SEC. 21051A. (1) A HEALTH MAI NTENANCE ORGANI ZATI ON SHALL
EXERCI SE ORDI NARY CARE WHEN MAKI NG A HEALTH CARE TREATMENT DECI -
SION AND | S LI ABLE FOR DAMAGES FOR HARM TO AN ENRCLLEE
PROXI MATELY CAUSED BY | TS FAI LURE TO EXERCI SE ORDI NARY CARE.
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(2) A HEALTH MAI NTENANCE ORGANI ZATI ON |'S LI ABLE FOR DAMAGES
FOR HARM TO AN ENROLLEE PROXI MATELY CAUSED BY A HEALTH CARE
TREATMVENT DECI S| ON MADE BY A HEALTH MAI NTENANCE ORGANI ZATI ON
EMPLOYEE, AGENT, OSTENS| BLE AGENT, OR REPRESENTATI VE ACTI NG ON
BEHALF OF THE HEALTH MAI NTENANCE ORGANI ZATI ON AND OVER WHOM THE
HEALTH MAI NTENANCE ORGANI ZATI ON HAS THE RI GHT TO EXERCI SE | NFLU-
ENCE OR CONTROL OR HAS EXERCI SED | NFLUENCE OR CONTROL THAT
RESULTED | N THE FAI LURE TO EXERCI SE ORDI NARY CARE. HOWEVER, A
FI NDI NG THAT A HEALTH PROFESSI ONAL |'S AN EMPLOYEE, AGENT, OSTEN-
SI BLE AGENT, OR REPRESENTATI VE OF A HEALTH MAI NTENANCE ORGANI ZA-
TI ON SHALL NOT BE BASED SOLELY ON PROOF THAT THE | NDI VI DUAL' S
NAVE APPEARS I N A LI STING OF APPROVED PROVI DERS MADE AVAI LABLE TO
THE HEALTH MAI NTENANCE ORGANI ZATI ON'S ENROLLEES.

(3) BOTH OF THE FOLLOW NG ARE DEFENSES | N AN ACTI ON BROUGHT
PURSUANT TO SUBSECTION (1) OR (2):

(A) NEI THER THE HEALTH MAI NTENANCE ORGANI ZATI ON NOR | TS
EMPLOYEE, AGENT, OSTENS| BLE AGENT, OR REPRESENTATI VE CONTROLLED,
| NFLUENCED, OR PARTI Cl PATED | N THE HEALTH CARE TREATMENT
DECI SI ON.

(B) THE HEALTH MAI NTENANCE ORGANI ZATI ON DI D NOT DENY OR
DELAY PAYMENT FOR ANY TREATMENT PRESCRI BED OR RECOMMENDED BY A
PROVI DER TO THE ENROLLEE.

(4) TH'S SECTI ON DOES NOT CREATE AN OBLI GATI ON FOR A HEALTH
MAI NTENANCE ORGANI ZATI ON TO PROVI DE TO AN ENROLLEE TREATMENT THAT
|' S NOT COVERED BY THE HEALTH MAI NTENANCE ORGANI ZATI ON CONTRACT
W TH THE ENROLLEE.
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(5) THI'S SECTI ON DOES NOT CREATE ANY LI ABILITY ON THE PART
OF AN EMPLOYER, EMPLOYER PURCHASI NG GROUP, WELFARE BENEFI T PLAN,
OR OTHER ENTI TY THAT PURCHASES COVERAGE OR ASSUMES RI SK ON BEHALF
OF |1 TS EMPLOYEES OR PARTI Cl PANTS,

(6) FOR PURPCSES OF THE REVI SED JUDI CATURE ACT OF 1961, 1961
PA 236, MCL 600.101 TO 600. 9948, THI'S SECTI ON DOES NOT CREATE A
MEDI CAL MALPRACTI CE CAUSE OF ACTI ON.

(7) AS USED IN THI S SECTI ON:

(A) "HEALTH CARE TREATMENT DECI S| ON' MEANS El THER A DETERM -
NATI ON AS TO WHEN THE HEALTH MAI NTENANCE ORGANI ZATI ON ACTUALLY
PROVI DES MEDI CAL SERVI CES OR A DECI SI ON THAT AFFECTS THE QUALI TY
OF THE DI AGNOSI S, CARE, OR TREATMENT PROVI DED TO THE HEALTH MAI N-
TENANCE ORGANI ZATI ON'S ENROLLEES.

(B) "ORDI NARY CARE" MEANS FOR A HEALTH MAI NTENANCE ORGANI ZA-
TI ON THAT DEGREE OF CARE THAT A HEALTH MAI NTENANCE ORGANI ZATI ON
OF ORDI NARY PRUDENCE WOULD USE UNDER THE SAME OR SI M LAR
Cl RCUMSTANCES. FOR AN EMPLOYEE, AGENT, OSTENSI BLE AGENT, OR REP-
RESENTATI VE ACTI NG ON BEHALF OF THE HEALTH MAI NTENANCE ORGANI ZA-
TION, ORDI NARY CARE MEANS THAT DEGREE OF CARE THAT A PERSON OF
ORDI NARY PRUDENCE | N THE SAME PROFESSI ON, SPECI ALTY, OR AREA OF
PRACTI CE AS THAT PERSON WOULD USE UNDER THE SAME OR SI M LAR
Cl RCUMSTANCES.

SEC. 21051B. A HEALTH MAI NTENANCE ORGANI ZATI ON SHALL NOT
ENTER | NTO A CONTRACT W TH A HEALTH PROFESSI ONAL OR HEALTH FAC! L-
| TY THAT | NCLUDES AN | NDEMNI FI CATI ON OR HOLD HARMLESS CLAUSE FOR
THE ACTS OR CONDUCT OF THE HEALTH MAI NTENANCE ORGANI ZATI ON.
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1 Enacting section 1. Section 21051a of the public health
2 code, 1978 PA 368, MCL 333.21051a, as added by this amendatory
3 act, applies only to causes of action that are filed on or after

4 the effective date of this anendatory act.
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