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HOUSE BILL No. 4389

March 9, 1999, Introduced by Rep. LaSata and referred to the Committee on Family and
Civil Law.

A bill to anmend 1986 PA 255, entitled
"Prepaid funeral contract funding act,"
by anendi ng sections 4, 5, 6, 8, 11, 20, and 22 (MCL 328. 214,
328. 215, 328.216, 328.218, 328.221, 328.230, and 328.232).

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 4. (1) "Depository" neans a state or national bank
—whi-eh— THAT is a nenber of the federal deposit insurance corpo-
ration, a state or federal savings and | oan associ ati on —whieh—
THAT is a nmenber of the federal savings and | oan i nsurance cor po-
ration, or a state or federally chartered credit union —whieh—
THAT is insured by the national credit union admnistration, or a
trust conpany authorized to do business in this state.

Depository includes the trust departnent, if any, of an entity

referred to in this subsecti on.
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(2) "DESI GNEE" MEANS AN EMPLOYEE OF THE REG STRANT WHO I S
AUTHORI ZED TO RECEI VE PRI NClI PAL AND | NCOVE HELD BY THE ESCROW
AGENT ON BEHALF OF THE REG STRANT.

(3) 22— "Escrow agent"” neans a person who hol ds, invests,
and di sburses principal and incone fromthe funds recei ved under
a prepaid funeral contract.

(4) —3)— "Funds" neans all noney or other consideration
actually received froma contract buyer by a contract seller or
provi der or an assignee —from- OF the contract buyer in connec-
tion with any aspect of the sale of a prepaid funeral contract
i ncludi ng finance charges. ——btut—dees— FUNDS DO not include |ate
paynment penalties, paynents required to be made to a governnent al
agency at the tine the contract is entered into, or a comm ssion
aut hori zed by section 12(1).

(5 —4)— "Funeral goods" neans itens of nerchandi se sold or
offered for sale or | ease to consuners —whieh— THAT will be used
in connection with a funeral or an alternative to a funeral or
final disposition of human remai ns —+netueifg— AND | NCLUDE, but
ARE not limted to, caskets, conbination units, and cat af al ques.
Funeral goods —shatH— DO not include —+ang— THE FOLLOW NG

(A) LAND or interests in land, crypts, |lawn crypts, mauso-
| eum crypts, or niches that are sold by a cenetery —whieh— THAT

conplies with the endownrent care fund requirenents of the cene-
tery regul ation act, —Act—No—25t-ofthePubtie—-Aets—of—1968-

1968 PA 251, MCL 456.521 TO 456.543. —tn—addtt+on—funeral—goods
shatH—mnet—i+netude—~cenetery—
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(B) CEMETERY burial vaults or other outside containers,
mar kers, nonunments, urns, —ant— OR nmerchandi se itens used for the
pur pose of nmenorializing a decedent and placed on or in proximty
to a place of internent or entonbnent of a casket, catafal que, or
vault or to a place of inurnnment which are sold —by—a—ecenetery
whi-ch—depostts—at—teast—130%of the——cost—of theset+tenrs—+n——aner—
chantise—trust—account—estabtshed—and—operated— AND DEPOSI TED | N
A TRUST ACCOUNT in accordance with the cenetery regul ati on act,
—Act—No—251t—of —thePubleActs—of 1968, —being—seet+ons 456521
to—456-543—of theMechirgan—Conptted—taws— 1968 PA 251, MCL
456. 521 TO 456. 543.

(6) —5)— "Funeral services" nmeans services custonarily per-
formed by a nortuary science |icensee who is |licensed pursuant to
—sectt+ons—1861+—te—1812— ARTICLE 18 of the occupational code, —Aet
No—299—of—thePubHetAets—of 1986—betnrg——secttons—339-1861++to
339-1812eof—theMehigan—Conpited—taws— 1980 PA 299, MCL 339. 1801
TO 339. 1812. —Further—Ffunerat— FUNERAL servi ces —+netudes—
| NCLUDE, but —+s— ARE not |limted to, THE care of dead human
remai ns, enbal m ng, preparation of dead human remains for final
di sposition, professional services relating to a funeral or an
alternative to a funeral or final disposition of dead human
remai ns, transportation of dead human renains, |inbusine serv-
ices, use of facilities or equipnent for view ng dead human
remai ns, visitation, nmenorial services, or services —whteh— THAT
are used in connection with a funeral or AN alternative to a
funeral, coordinating or conducting funeral rites or cerenonies,

and ot her services provided in connection with a funeral,
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alternative to a funeral, or final disposition of dead human
remai ns.

(7) —6)— "Quaranteed price contract" neans a prepaid
funeral contract under which funds received are held pursuant to
an escrow agreenent. —Fhe— A GUARANTEED PRI CE contract has a
guaranteed fixed price for which specified funeral goods or
funeral services are required to be sold to or nade avail abl e
—+or— TO a contract buyer or for a contract beneficiary, regard-
| ess of the cost or value of the funeral goods or funeral serv-
ices at the tine of death of the contract beneficiary. Under the

guaranteed price contract, additional consideration —shatH— IS

not —be— charged for —the—ortgtraty—econtracted—+or— THOSE
funeral goods and funeral services. —at—thetine—oft—detvery—of
the—funeral—goods—and—funeral——services—contracted—+or—

(8) —#AH— "lInconme" neans the noney earned by the investnent
of the principal, including, but not limted to, interest, divi-
dends, and gains or | osses on the sale of, deposit of, or
exchange of, property using invested principal anounts.

Sec. 5. (1) "Nonguaranteed price contract” neans a prepaid
funeral contract under which funds received are held pursuant to
an escrow agreenment between a contract seller or provider and a
contract buyer. Under the ternms of —t+hts— A NONGUARANTEED PRI CE
contract, a contract seller or provider agrees to apply the prin-
ci pal and incone to the cost of the funeral goods or funeral
servi ces —whteh—funeral—goods—and—funerat—servieces— THAT nmay be
sel ected by the contract buyer at the tinme the contract is signed

or as selected by a person legally authorized to procure funeral
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goods and funeral services at the tinme of death of the contract
beneficiary. —However—thts— A NONGUARANTEED PRI CE contract
—shat+— DOES not obligate the contract beneficiary's estate or
the person —who—+s— legally entitled to make funeral arrangenents
for a deceased contract beneficiary to purchase specific goods
and servi ces —whtech—were— sel ected before the contract
beneficiary's death —mnoer—shatHt—this—contract— AND DOES NOT
obligate either the contract beneficiary's estate or the person
—who—+s— LEGALLY entitled to nmake funeral arrangenents for a
deceased contract beneficiary to expend a specific anount OF
MONEY on funeral goods or funeral services.

(2) "Person" neans an individual, group of individuals, sole
proprietorship, partnership, association, corporation, a govern-
ment al agency, or a conbination of these legal entities.

(3) "Prepaid funeral contract” neans a contract requiring
paynment in advance for funeral services or for funeral goods,
physi cal delivery and retention of which would occur after death
OF THE CONTRACT BENEFI CI ARY under a guaranteed price contract or
a nonguaranteed price contract. Prepaid funeral —-ecentracts
shatH+— CONTRACT DOES not include a contract for the sale of

funeral goods or funeral services —whieh—+5s— entered into after

t he death of the —persoen+for—whosebenetH+t—thegootds—or—services
are—acegutred— CONTRACT BENEFI Cl ARY.

(4) "Principal" neans the noney, finance charges, or other
consideration actually deposited in the escrow accounts required

by section 12.
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(5) "Provider" means any person who furnishes or agrees to
furnish funeral goods or funeral services pursuant to a prepaid
funeral contract, whether or not that person is the contract
seller. In the case of funeral goods, provider —shatH—ean—
MEANS t he person who arranges for delivery of the funeral goods
at the tine of the death of the contract beneficiary and DOES not
| NCLUDE t he manufacturer of the FUNERAL goods. |In the case of
funeral services, provider —shaHH—+ean— MEANS a person |icensed
pursuant to section —18066(3)— 1806 of the occupational code, —Act
No—299—ef—thePublc—-Aets—of—1980,—beirng—secti-on—339-—1866(3)——of
the—M-chi-gan—Conpitet—taws— 1980 PA 299, MCL 339. 1806.

(6) "Registrant"” nmeans a person —who—has— registered with
t he departnent pursuant to section 6.

(7) "SUCCESSOR' MEANS THE SUCCEEDI NG REG STRANT WHO HAS
AGREED TO ACCEPT THE ASSI GNMENT OF PREPAI D FUNERAL CONTRACTS
WRI TTEN UNDER THE PREVI QUS REG STRATI ON.

Sec. 6. (1) A person shall not sell, provide, or agree to
provi de funeral goods or funeral services pursuant to a prepaid
funeral contract unless that person is registered with the
departnment as provided in this section and has received a certif-
icate of registration.

(2) —Aperson—destring—to— TO receive a certificate of reg-

istration under this section, A PERSON shall -—feke—apptHecation
tpon— APPLY ON fornms provided by the departnment and pay an appli -

cation fee of $120.00. The original registration my be
renewed. —A—ecert+Heat+ron—of—regtstraton—shat—be—vatt+d+For—3
years—fromthe—date—-of+ts—+ssuance— A REG STRATI ON SHALL EXPI RE
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ON SEPTEMBER 30 AND BE VALID FOR A 3- YEAR PERI OD. An application
formfor original registration or renewal shall contain the
fol | ow ng:

(a) The nane and busi ness address of the —enti+ty
register+ng— PERSON APPLYI NG FOR REG STRATI ON.

(b) The nanes and addresses of persons owni ng 10% or nore
interest in the —entt+ty— PERSON applying for registration.

(c) The business address where books and records pertaining
to prepaid funeral contracts —shatH—be— ARE nmai ntai ned for
i nspection by the departnent.

(d) Alist of the nanmes and addresses of any escrow agents
—+A—whteh— W TH WHOM funds have been DEPCSI TED or will be depos-
ited by the registrant. —whieh—aftter—registration—sha—be—econ—
stantty—updated— The regi strant shall CONSTANTLY UPDATE THE LI ST
AND SHALL informthe departnent of any change in this l[ist within
30 days —ef— AFTER the change by adding to the |list the nanme and
address of any new escrow agent or by deleting fromthe |ist an

escrow agent whose services are no |onger being used by the

registrant.
(e) A SWORN st at enmrent —+ade—under—oath— | NDI CATI NG t hat t he
regi strant has an agreenment with each escrow agent wth —whieh—

WHOM it has deposited funds —whieh— THAT conplies with the
requi renents of section 7.

(3) AN APPLI CATI ON SHALL BE ACCOVPAN ED BY THE FOLLOW NG
APPLI CABLE OWNERSHI P DOCUVMENTATI ON

(A) ARTI CLES OF | NCORPORATI ON.

02076' 99



© 00 N o 0o A~ W DN P

NN N NDNNNDNRRRRR R R R R R
N o o b~ WON P O O 0N oA WDN PP O

8

(B) CORPORATE CERTI FI CATE OF ASSUMED NANME.

(C) CORPORATE CERTI FI CATE OF COPARTNERSHI P.

(D) CERTI FI CATE OF ASSUVED NAME.

(4) —|3)— The departnent shall renew the registration of a
person who applies for renewal upon a form provided by the
departnent and —pays—an— DOES THE FOLLOW NG

(A) PAYS THE RENEWAL application fee of $30.00. —provided
that—the—person—has—submtted—the—

(B) SUBM TS A sworn statenent as required by —this—seetton
ant—the— SUBSECTI ON (2) (E)

(C) SUBM TS A special report or sworn statenent as required
by secti on —8—at—+teast—60—¢daysprtor—to—the—exptratton—-date
printed—oen—the—eertifiecate—ofregistratton— 8(2) OR (6).

(5) The certificate of registration of a person who fails to
file the sworn statenent or special report required by —this—see—
t+Hon—shatHH—expt+re— SUBSECTI ON (4) EXPI RES on the date printed on
the certificate of registration. A registrant may reinstate the
registration within 60 days of its expiration by submtting the
sworn statenment or special report and paying a RENEWAL fee of
—$126-00— $30. 00 AND A LATE FEE OF $20.00. A REG STRANT MNAY
REI NSTATE THE REG STRATI ON W THI N 60 DAYS AFTER | TS EXPI RATI ON BY
SUBM TTI NG A SPECI AL REPORT AND PAYI NG AN APPLI CATI ON FEE OF
$120. 00 AND A $20. 00 LATE FEE.

(6) —|4)— The departnent may deny the registration of a
person if it determ nes any of the foll ow ng:

(a) That the person was previously registered with the

departnent and that registration was revoked or suspended w thin
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2 years —prior—to— BEFORE the date of the current application
—for—r+egtstration—

(b) That the person was or is presently an owner with a sub-
stantial interest in the entity, partner, or enployee of a person
whose regi stration was revoked or suspended within 2 years —prt+or
to— BEFORE the date of the current application —fer—regtstration—
and the person engaged or participated in or authorized the m s-
conduct which was the basis for the revocation or suspension.

(© THAT THE PERSON HAS VI OLATED THIS ACT OR ARTICLE 18 OF
THE OCCUPATI ONAL CODE, 1980 PA 299, MCL 339.1801 TO 339.1812, OR
HAS A LI CENSE THAT HAS BEEN SUSPENDED OR REVOKED.

(7) —5—Ar—appHeant—whoregrsters—wth—the— THE depart nent
shal |l not —+reecetve— |SSUE a certificate of registration —untess
the— TO AN applicant —eefpt+es— WHO FAILS TO COWLY with —the
condttt+ons—+nA— this section.

(8) —(6)— A person —who—+s— denied registration by the
depart ment —purstant—te— UNDER THE GROUNDS DESCRIBED IN this sec-
tion may —pet+t+on— REQUEST the departnment —foer—+econstderation—
TO RECONSI DER THE DENI AL. A person —seeking— REQUESTI NG r econ-
sideration —shat+—be— IS entitled to a hearing conducted in com
pliance with the adm nistrative procedures act of 1969, —Aet
No—306—of—thePubtHetAets—of 1969 —betrng——sect+ons—242061+to
24-328—of—the—Mechrgan—Conptted—taws— 1969 PA 306, MCL 24.201 TO
24, 328.

Sec. 8. (1) Aregistrant shall —keep;— MAINTAINin this
state —— accurate accounts, books, and records of al
transactions and accounts regulated by this act. Records —shat—
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i nclude, BUT ARE NOT LIMTED TO, copies of all prepaid funeral
contracts, the dates and anobunts of paynents nmade and accepted
under these contracts, the nane and address of each contract
buyer, the nane and address of the contract beneficiaries, the
name and address of each escrow agent, and any other records as
t he departnent may require —te—enable—+t— to determ ne —whether
the—regrstrant—+s—<conmptytng— COVPLI ANCE wi t h —the—reguirerents
of— this act. —Reeoerds— THE REGQ STRANT shal |l —be—+kept— MAI NTAI N
THE RECORDS DESCRIBED IN THI'S SUBSECTI ON for at |east 36 nonths
after performance of all obligations of each prepaid funeral con-
tract or FOR AT LEAST 36 MONTHS after the filing of the —fnal—
speci al report —whieh— THAT i ncl udes —a—~conrtract—which—has— ALL
PREPAI D FUNERAL CONTRACTS THAT HAVE been perf orned.

(2) —At—teast—onrce—every—3—years— BEG NNING JULY 1, 1998 AND
NOT LATER THAN JULY 1 OF EACH SUCCEEDI NG YEAR, a registrant
—whi-eh— THAT serves as an escrow agent or —-whieh— THAT has depos-

ited funds with an escrow agent pursuant to section 12 shall
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8 irnAg—assurances— SUBM T A SPECI AL REPORT ON THE FORMS PROVI DED BY
9 THE DEPARTMENT. THE SPECI AL REPORT SHALL CONTAI N ALL THE
10 FOLLOW NG

16 ef—seet+on—12(4)—havebeen—conpted—wth— | NFORVATI ON NECESSARY
17 TO DETERM NE COVPLI ANCE W TH THE REQUI REMENTS OF THI S ACT REGARD-

18 I NG THE ESCROW NG OF FUNDS.

23 aet— THE NAMES AND ADDRESS OF THE DEPCSI TORI ES | NTO WHI CH THE

24 FUNDS ARE DEPCSI TED, THE ACCOUNT NUMBERS, AND ESCROW DATES.
25 (c) —Fhat—mo—ratters—have—comre—to—the—attent+on—-of—theinde—
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wHh—thts—aet— A S| GNED STATEMENT OF A LI CENSED | NDEPENDENT CER-
TI FI ED PUBLI C ACCOUNTANT PROVI DI NG REASONABLE ASSURANCE THAT THE
ESCROW | NFORMATI ON CONTAI NED I N THE SPECI AL REPORT | S FAI RLY
PRESENTED BASED UPON TESTS OF THE RECORDS AND SUCH OTHER PROCE-
DURES AS THE | NDEPENDENT CERTI FI ED PUBLI C ACCOUNTANT CONSI DERS
NECESSARY UNDER THE Cl RCUMSTANCES.

(3) I'F AN APPLI CATI ON FOR RENEVWAL IS NOT FILED, A REG STRANT
SHALL SUBM T THE REPORT BEFORE THE EXPI RATI ON OF THE CERTI FI CATE
OF REQ STRATI ON.

(4) —|3)— The departnment —+may— SHALL exam ne each speci al
report required by —thts—seetton—and—+F— SUBSECTION (2). |IF the
departnment determ nes on the basis of its reviewthat THERE | S
REASON TO BELI EVE the registrant or its agent has not held or
invested funds in accordance with the requirenents of this act or
has failed to file a special report as required BY SUBSECTI ON
(2), THE DEPARTMENT SHALL AUDI T THE REPORT IN QUESTION. |IF THE
DEPARTMVENT DETERM NES FROM THAT AUDI T THAT A REGQ STRANT HAS VI O
LATED THI S ACT, the departnent shall take any appropriate correc-
tive ADM NI STRATI VE or penal action authorized by this act.

(5) —4)— The departnment nay exam ne, review, or audit the
books and records of a contract seller or provider pertaining to
funds received in paynent for prepaid funeral contracts. An

audit may include an exam nation of the books and fi nanci al
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records of the registrant as well as books and financial records
of escrow agents used by the registrant. A registrant shal
aut hori ze escrow agents to open their records of the registrant
accounts to the departnent upon request.

(6) —5)——For—the—purposes—of—ecomptytrng—wththerequrements
of—thts—seet+on,—a— A regi strant who has not sold, provided, or
agreed to provide funeral goods or funeral services —+n—aeccort—
ance—wth— UNDER a prepaid funeral contract and who has no obli -
gations with respect to an outstanding prepaid funeral contract
may submit a sworn statement that a prepaid funeral contract has
not been sold, provided, or agreed to and THAT there are no obli -
gations outstanding. —Fhts— THE DEPARTMENT SHALL ACCEPT THI S
SWORN st at enent —shatHH—be—acecepted—+n—+i+et— | NSTEAD of the spe-
cial report.

(7) A REA STRANT WHOSE BOOKS AND RECORDS HAVE BEEN AUDI TED
BY THE DEPARTMENT SHALL RElI MBURSE THE DEPARTMENT FOR THE ACTUAL
COST OF ANY AUDI T, EXAM NATI ON, OR REVI EW OF BOOKS AND RECORDS
CONDUCTED UNDER THI S ACT.

Sec. 11. (1) A guaranteed AND NONGUARANTEED price contract
shal | designate a provider who has agreed to furnish the funera
goods or funeral services specified in the contract upon the
death of the contract beneficiary. |If the provider designated is
not the contract seller of the contract, the provider shall have
previously contracted with the contract seller to provide the
goods and services specified in the contract and the contract
shall indicate this contractual relationship or the provider

shall be nmade a party to the contract before any consideration is
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paid and the contract shall not be binding on the contract buyer
until the provider has been nade a party to the contract.

(2) I'n addition to the registration otherw se required by
the ternms of this act, the provider —whieh— THAT has agreed to
furnish funeral goods or funeral services pursuant to a guaran-
teed price contract shall, at the tinme the contract is entered
into, possess any license required in order to provide funeral
goods or funeral services, pursuant to sections 1801 to 1812 of
t he occupati onal code, —Aet—No—299—-of—thePubtHec-Acts—of—1980;
betnrg—seetions—339-1861++t0-339-1812of theMchigan—Conpited
Eaws— 1980 PA 299, MCL 339. 1801 TO 339.1812.

Sec. 20. (1) Upon A conplaint nmade by —any— A person, or
upon its own initiative, the departnment may investigate —atHeged—
violations of this act or rules promul gated under this act
ALLEGED TO HAVE BEEN COMM TTED by a regi strant or any ot her
person. The departnment may exam ne books, records, contracts,
and ot her docunents in possession of or under the control of
—any— Aregistrant with or without the consent of that registrant
and with or without a warrant authorizing the exam nation, or of
any other person if that person consents to an examnation or if
t he departnent obtains a warrant authorizing an exam nation. |f
t he departnent determ nes that reasonabl e cause exists to believe
that a violation has occurred, it shall do 1 of the foll ow ng:

(a) If the alleged violation was commtted by a person other
than a registrant, the departnment shall refer the matter to the
attorney general or a prosecuting attorney for crimnal or civil

action as provided in sections 23 and 24.
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(b) If the alleged violation was commtted by a registrant,
the departnent shall do either of the foll ow ng:

(1) Refer the matter to the attorney general for civil or
crimnal prosecution or enforcenent.

(1) Institute ADM NI STRATI VE proceedi ngs —+n——conptHtance
wHHh— UNDER t he adm ni strative procedures act of 1969, —Aet
No—306—of—thePubtHetAets—of 1969 —betrng—sect+ons—242061+to
24-328—of—the—Mechrgan—Conptted——taws— 1969 PA 306, MCL 24.201 TO
24. 328.

(1m1) I SSUE A CEASE AND DESI ST ORDER.

(2) If, after a hearing, the departnment determ nes that a
regi strant has violated the provisions of this act or —any— A
rul e promul gat ed —pursuant—te— UNDER this act, the departnent
shall do 1 or nore of the follow ng:

(a) Suspend or revoke the registration.

(b) Inpose —a—etvi+— AN ADM NI STRATI VE fine not to exceed
$5, 000. 00 for each violation. —ant— THE DEPARTMENT nmay suspend
the registration until the ADM NI STRATIVE fine is paid.

(c) Require restitution of funds paid pursuant to a prepaid
funeral contract. —antd—restitut+on— THE DEPARTMENT may —inetude
stspenting— SUSPEND the registration until restitution is nmade.

(d) Inpose a period of probation during which the registrant
is required to conply with additional conditions inposed by the
departnment in lieu of or in addition to the inposition of other
SANCTI ONS OR penal ti es —provided— AVAI LABLE under this act.
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(e) Inpose restrictions upon the registrant's prepaid
funeral business activities —whteh— THAT require additional
accountability to the departnent.

(f) Issue a witten warning to the registrant.

Sec. 22. (1) A person who converts funds paid pursuant to a
prepaid funeral contract to his or her own use or benefit, other
than as authorized by this act, —shatkt—be— 1S guilty of a felony
—— puni shabl e by a fine of —$5:-666-66— NOI MORE THAN $25, 000. 00,
or inprisonnment of not nore than —5— 10 years, or both, for each
vi ol ati on.

(2) A person who violates any other provision of this act
—shatt+—be— | S guilty of a —msdereaner— FELONY puni shable by a
fine of not nore than —$4-666-66— $10, 000. 00, or inprisonnent for
not nore than —+—year— 5 YEARS, or both, for each violation.

Enacting section 1. This anendatory act takes effect
January 1, 2000.
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