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HOUSE BILL No. 4424

March 18, 1999, Introduced by Rep. Kukuk and referred to the Committee on Family
and Civil Law.

A bill to anmend 1961 PA 236, entitled
"Revi sed judicature act of 1961,"
(MCL 600. 101 to 600.9948) by adding section 2969.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

SEC. 2969. (1) AS USED IN THI' S SECTI O\

(A) "COVPUTER PROGRAM OR SOFTWARE" IS A SET OF STATEMENTS OR
| NSTRUCTI ONS TO BE USED DI RECTLY OR | NDI RECTLY IN A COVMPUTER | N
ORDER TO BRI NG ABOUT A CERTAI N RESULT.

(B) "COMPUTER SYSTEM' MEANS ANY ELECTRONI C DEVI CE OR COLLEC
TI ON OF DEVI CES, | NCLUDI NG SUPPCRT DEVI CES, NETWORKS, AND
EMBEDDED CHI PS AND EXCLUDI NG CALCULATORS THAT ARE NOT PROGRAM
MABLE, THAT CONTAI NS COMPUTER PROGRAMS OR ELECTRONI C | NSTRUCTI ONS
AND THAT PERFORMS FUNCTI ONS | NCLUDI NG, BUT NOT LIMTED TO, LOAd C,
ARI THVETI C, DATA PROCESSI NG, DATA STORAGE AND RETRI EVAL,
COMMUNI CATI ON, OR CONTRCL.
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(© "COWUTER DATE FAI LURE" MEANS EI THER OF THE FOLLOW NG

(1) A PRESENT OR FUTURE | NABI LI TY OF THE COVWUTER SYSTEM COR
COVPUTER PROGRAM OR SOFTWARE TO ACCURATELY STORE, PROCCESS, PRO
VI DE, OR RECEI VE DATA FROM | NTO, AND BETWEEN THE YEARS 1999 AND
2000 AND BEYOND, PROVI DED THAT ALL OTHER TECHNCOLOGY USED | N COM
Bl NATI ON W TH THE COVPUTER SYSTEM OR COMPUTER PROGRAM CR SOFTWARE
PROPERLY EXCHANGES DATA WTH I T.

(mm) THE PGSSI BI LI TY OF THE EXI STENCE OF ANY SUCH | NABI LI TY
OR | NCOVPATI BI LI TY.

(D) "PERSON' MEANS AN | NDI VI DUAL, PARTNERSHI P, CORPORATI ON,
ASSCCI ATI ON, GOVERNMENTAL ENTI TY, OR OTHER LEGAL ENTITY.

(2) THE EXCLUSI VE REMEDY | N ANY ACTI ON, | NCLUDI NG ONE TO
RECOVER DAMACGES, RESULTI NG DI RECTLY OR | NDI RECTLY FROM A COVPUTER
DATE FAI LURE, | NCLUDI NG, BUT NOT LIM TED TO, AN ACTI ON BASED ON
BREACH OF CONTRACT, A DERI VATI VE OR SHAREHOLDER ACTI ON, OR AN
ACTI ON BASED ON AN ALLEGED FAI LURE PROPERLY TO DETECT, DI SCLCSE,
PREVENT, REPCRT ON, OR REMEDI ATE A COVPUTER DATE FAI LURE, BROUGHT
AGAI NST A PERSON WHO DESI GNED, DEVELOPED, OR MANUFACTURED A COw
PUTER SYSTEM A COVPONENT OF A COVWPUTER SYSTEM A COMPUTER PRO
GRAM OR SOFTWARE THAT FAI LED IS DEEMED TO BE AN ACTI ON BASED
SOLELY I N CONTRACT | F ALL OF THE FOLLOW NG APPLY:

(A) THE PLAI NTI FF HAS NOT SUFFERED ANY PERSONAL | NJURY,
EXCLUDI NG EMOTI ONAL HARM  AS A RESULT OF THE COVPUTER DATE
FAlI LURE.

(B) THE DEFENDANT HAS DONE ALL OF THE FOLLOW NG
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(1) MADE AVAI LABLE, AT NO CHARGE TO THE BUYER, A REPAIR OR
REPLACEMENT FOR AN OFF- THE- SHELF COVPUTER PROGRAM OR SOFTWARE
FI RST | NTRODUCED FOR LI CENSE OR SALE AFTER DECEMBER 31, 1997.

(11) G VEN NOTICE BY MAIL TO ALL REG STERED BUYERS OF THE
COMPUTER SYSTEM A COVPONENT OF THE COWPUTER SYSTEM OR THE COM
PUTER PROGRAM OR SOFTWARE THAT EXPERI ENCES OR MAY EXPERI ENCE A
COMPUTER DATE FAI LURE OR, |F THE DEFENDANT | S NOT ABLE TO NOTI FY
BY MAI L EACH AND EVERY BUYER, THE DEFENDANT HAS G VEN NOTI CE BY
PUBLI CATI ON | N A NEWSPAPER OF GENERAL Cl RCULATI ON I N EACH COUNTY
IN THIS STATE ONCE A VWEEK FOR 4 CONSECUTI VE WEEKS AND BY POCSTI NG
NOTI CE ON THE DEFENDANT' S WORLDW DE WEB SI TE ON THE | NTERNET | F
THE DEFENDANT HAS ONE.

(3) THE NOTI CE | SSUED UNDER SUBSECTI ON (2) SHALL SPECI FY THE
COVPUTER SYSTEM COVPONENT OF A COVPUTER SYSTEM OR COVPUTER PRO-
GRAM OR SOFTWARE SUPPLI ED BY A DEFENDANT THAT EXPERI ENCES OR MAY
EXPERI ENCE A COVMPUTER DATE FAI LURE AND SHALL EXPLAI N THE MANNER
BY WH CH THE BUYER MAY OBTAI N REPAI R OR REPLACEMENT OF THE COM
PUTER SYSTEM COVWPONENT OF THE COVPUTER SYSTEM OR COWPUTER PRO-
GRAM OR SOFTWARE, | F REPAI R OR REPLACEMENT | S AVAI LABLE, OR
OBTAI N ADDI TI ONAL | NFORVATI ON REGARDI NG THE COVWPUTER SYSTEM COW
PONENT OF THE COMPUTER SYSTEM OR COVMPUTER PROGRAM OR SOFTWARE.

(4) A NOTICE | SSUED UNDER SUBSECTI ON (2) IS I NADM SSI BLE FOR
ANY PURPOSE OTHER THAN PROOF OF THE FACT THAT NOTI CE WAS G VEN

(5) THE EXCLUSI VE REMEDY | N ANY ACTI ON, | NCLUDI NG ONE TO
RECOVER DAMACGES, RESULTI NG DI RECTLY OR | NDI RECTLY FROM A COVPUTER
DATE FAI LURE, | NCLUDI NG, BUT NOT LIM TED TGO, AN ACTI ON BASED ON
BREACH OF CONTRACT, A DERI VATI VE OR SHAREHOLDER ACTI ON, OR AN
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ACTI ON BASED ON AN ALLEGED FAI LURE PROPERLY TO DETECT, DI SCLOSE,
PREVENT, REPORT ON, OR REMEDI ATE A COMPUTER DATE FAI LURE, BROUGHT
AGAI NST ANY PERSON OTHER THAN A PERSON WHO DESI GNED, DEVELOPED,
OR MANUFACTURED A COMPUTER SYSTEM A COVPONENT OF A COMPUTER
SYSTEM OR A COMPUTER PROGRAM OR SOFTWARE THAT FAI LED |'S DEEMED
TO BE AN ACTI ON BASED SOLELY | N CONTRACT | F THE PLAI NTI FF HAS NOT
SUFFERED ANY PERSONAL | NJURY, EXCLUDI NG EMOTI ONAL HARM AS A
RESULT OF THE COVPUTER DATE FAIl LURE.

(6) NOTHING IN THI'S SECTI ON SHALL BE CONSTRUED TO DO ANY OF
THE FOLLOW NG

(A) RECOGNI ZE, ENDORSE, OR SUGGEST THE EXI STENCE OR VALI DI TY
OF ANY PURPORTED CAUSE OF ACTI ON.

(B) CREATE A CAUSE OF ACTI ON WHERE NONE OTHERW SE EXI STED.

(C LIMT THE ABILITY OF A CONTRACTI NG PARTY TO ENTER | NTO
AN AGREEMENT | T FI NDS APPROPRI ATE ON THE | SSUE OF LI ABI LI TY, DAM
AGES, OR BOIH, FOR COVPUTER DATE FAIl LURE.

(D) AFFECT THE VALID TY OF AN AGREEMENT ARI SI NG ON OR BEFORE
ENACTMENT OF THI S SECTI ON REGARDI NG | SSUES OF LI ABI LI TY, DAMACES,
OR BOTH, FOR COMPUTER DATE FAI LURE.
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