HOUSE BILL No. 4588

April 27, 1999, Introduced by Reps. Shulman, Kukuk, Tabor, Kuipers, Voorhees, Hart,
Kowal, Raczkowski, Bishee, Richner, LaSata and Gosselin and referred to the Committee on
Family and Civil Law

A bill to amend 1964 PA 170, entitl ed

"An act to make uniformthe liability of nunicipal corporations,
political subdivisions, and the state, its aﬁen0|es and depart -
ments, officers, enployees, and volunteers thereof, and nenbers
of certain boards, councils, and task forces when engaged in the
exerci se or discharge of a governnental function, for Injuries to
property and persons; to define and limt this ltability; to
define and limt the liability of the state when engaged in a
proprletary function; to authorize the purchase of |aP! IY

( 0 ( ( 'Sl ng . | abi
to provide for defending certain clains made agai nst pub
cers and payi ng damages sought or awarded agai nst them
vide for the |legal defense of public officers and enpl oyees; to
provi de for reimbursement of public officers and enpl oyees for
certain | egal expenses; and to repeal certain acts and parts of
acts,"

by anmendi ng sections 1, 7, and 13 (MCL 691. 1401, 691.1407, and
691. 1413), sections 1 and 13 as anended by 1986 PA 175 and sec-
tion 7 as anended by 1996 PA 143, and by addi ng section 7a.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
Sec. 1. As used in this act:

I
I nsur ance protect against |oss ari out of this al |t¥;
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(A) "COWUTER' MEANS A HI GH SPEED DATA PROCESSI NG DEVI CE
THAT PERFORMS LOG CAL, ARI THVETI C, OR MEMORY FUNCTI ONS BY THE
MANI PULATI ONS OF ELECTRONI C OR MAGNETI C | MPULSES AND | NCLUDES ALL
| NPUT, OUTPUT, PROCESSI NG, STORAGE, OR COMMUNI CATI ON FACI LI TI ES
THAT ARE CONNECTED OR RELATED TO THE DEVI CE.

(B) "COWPUTER DATE FAI LURE" MEANS A MALFUNCTI ON, | NCLUDI NG,
BUT NOT LIMTED TO THE MALFUNCTI ON OF AN ELECTRONI C OR MECHANI -
CAL DEVICE OR THE INABILITY OF A COMWPUTER, A COWUTER NETWORK, A
COMPUTER PROGRAM COWPUTER SOFTWARE, AN EMBEDDED CHI P, OR A COM
PUTER SYSTEM TO ACCURATELY STORE, PROCESS, RECEI VE, OR TRANSM T
DATA, THAT IS CAUSED DI RECTLY OR | NDI RECTLY BY THE FAI LURE OF A
COVPUTER, A COVPUTER NETWORK, A COVWPUTER PROGRAM COWPUTER SOFT-
WARE, AN EMBEDDED CHI P, OR A COVWUTER SYSTEM TO ACCURATELY OR
PROPERLY RECOGNI ZE, CALCULATE, DI SPLAY, SORT, OR OTHERW SE PRO
CESS DATES OR TIMES IN THE YEARS 1999 AND 2000 AND BEYOND.

(O "COWPUTER NETWORK" MEANS AN | NTERCONNECTI ON OF 2 OR MCORE
COMPUTERS OR COMPUTER SYSTEMS BY SATELLI TE, M CROMVE, LI NE,
CABLE, WRING OR O'HER COMVUNI CATI ON MEDI UM W TH THE CAPABI LI TY
TO TRANSM T | NFORVATI ON AMONG THE COMPUTERS OR COMPUTER SYSTENMS.

(D) "COWPUTER PROGRAM' MEANS AN ORDERED SET OF DATA- CODED
| NSTRUCTI ONS OR STATEMENTS THAT WHEN EXECUTED BY A COVPUTER CAUSE
THE COVPUTER SYSTEM TO PROCESS DATA OR PERFORM SPECI FI C
FUNCTI ONS.

(E) "COWPUTER SOFTWARE' MEANS A SET OF COVPUTER PROGRANMS,
PROCEDURES, AND ASSCOCI ATED DOCUMENTATI ON RELATED TO THE OPERATI ON
OF A COWUTER, COWPUTER SYSTEM OR COVPUTER NETWORK.
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(F) "COWUTER SYSTEM' MEANS A COVBI NATI ON OF A COWUTER OR A
COVPUTER NETWORK W TH THE DOCUMENTATI ON, COMPUTER SOFTWARE, OR
PHYSI CAL FACI LI TI ES SUPPORTI NG THE COMPUTER OR COVPUTER NETWORK.

(G "EMBEDDED CHI P* MEANS A SI NGLE OR MULTI PLE M CROPROCES-
SOR CHI P THAT OPERATES | N CONJUNCTI ON W TH SOFTWARE, | NCLUDI NG
SOFTWARE ON THE CHI P | TSELF, AND THAT I N SOVE WAY CONTROLS A
DEVI CE OR EQUI PMENT, | NCLUDI NG BUT NOT LIMTED TO A COMPUTER OR
OTHER ELECTRONI C OR MECHANI CAL DEVI CE.

(H —&)— "Minicipal corporation" neans —any— A city, vil-
| age, township, or charter township, or —afy— A conbination
—thereof— OF THESE, when acting jointly.

(I') —b)y— "Political subdivision" neans —afty— A nuni ci pa
corporation, county, county road comm ssion, township, charter
t ownshi p, school district, community college district, port dis-
trict, —er— nmetropolitan district, OR transportation authority,
or —afty— A conbi nati on —thereef5— OF THESE when acting jointly;
——and—any— A district or authority authorized by |aw or fornmed
by 1 or nore political subdivisions; ——ant—any— OR AN agency,
departnent, court, board, or council of a political subdivision.

(J) fe)— "State" neans the state of Mchigan and its agen-
cies, departnents, comm ssions, courts, boards, councils, AND
statutorily created task forces —— and —shatH—netude— | NCLUDES
every public university and coll ege of the state —— whet her
established as a constitutional corporation or otherw se.

(K) —eH— "CGovernnental agency" neans the state, A political
—stbtivi-stoens—ant— SUBDI VI SION, OR A nuni ci pal —ecerporattons—
CORPORATI ON.
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() —€e)y— "H ghway" neans —ewvetry— A public highway, road,
and street —whteh— THAT is open for public travel and —shatt+
rnetude— | NCLUDES bri dges, sidewal ks, crosswal ks, and cul verts on
—arty— A highway. The term hi ghway does not include alleys,
trees, and utility poles.

(M —|H)— "CGovernnental function” is an activity —whieh—
THAT is expressly or inpliedly mandated or authorized by consti -
tution, statute, |local charter or ordinance, or other |aw

(N —€e)— "Volunteer" nmeans an individual who is specifi-
cally designated as such and who is acting solely on behalf of a
gover nment al agency.

Sec. 7. (1) Except as otherwise provided in this act, —att+
governrental—agenctes—shatH—be— A GOVERNVENTAL AGENCY IS i mmune
fromtort liability +nanaH—cases—wheretrn— | F t he —governrent—
GOVERNMENTAL agency is engaged in the exercise or discharge of a
governnmental function. Except as otherw se provided in this act,

this act —shatH—rnot—be—econstrued—as—rotifyrngor—restrettng—
DCES NOT MODI FY OR RESTRICT the immunity of the state fromtort

liability as it existed before July 1, 1965, which inmunity is
af firnmed.

(2) Except as otherw se provided in this section, and wth-
out regard to the discretionary or mnisterial nature of the con-

duct in question, each officer and enpl oyee of a governnent al
agency, each volunteer acting on behalf of a governnmental agency,
and each nmenber of a board, council, comm ssion, or statutorily

created task force of a governnental agency —shatH—be— IS i mune

fromtort liability for —njurtes—topersons—or—darages— AN
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| NJURY TO A PERSON OR DAMAGE to property caused by the officer
enpl oyee, or nenber while in the course of enploynent or service
or CAUSED BY THE vol unteer while acting on behalf of a governnen-
tal agency if all of the follow ng are net:

(a) The officer, enployee, nenber, or volunteer is acting or
reasonably believes he or she is acting within the scope of his
or her authority.

(b) The governnental agency is engaged in the exercise or
di scharge of a governnental function

(c) The officer's, enployee's, nenber's, or volunteer's con-
duct does not amount to gross negligence that is the proxi mate
cause of the injury or danmage. As used in this subdivision,
"gross negligence" neans conduct so reckless as to denonstrate a
substantial |ack of concern for whether an injury results.

(3) Subsection (2) —shatHt— DOES not —be—coenstruetd—as
atter+ag— ALTER the law of intentional torts as it existed before
July 7, 1986.

(4) —Fhis— EXCEPT AS PROVIDED IN SECTION 7A, TH S act does
not grant inmmunity to a governnmental agency with respect to the
ownership or operation of a hospital or county nedical care
facility or to the agents or enployees of such hospital or county
medi cal care facility. As used in this subsection

(a) "County nedical care facility" nmeans that term as
defined in section 20104 of the public health code, —Aet—No—368
of —the—Puble—Acts—of 1978, —betng—Sseect+on—333-206104-of the
M-ehi-gan—Conpited—taws— 1978 PA 368, MCL 333.20104.
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(b) "Hospital"™ means a facility offering inpatient,
overni ght care, and services for observation, diagnosis, and
active treatnent of an individual with a nedical, surgical
obstetric, chronic, or rehabilitative condition requiring the
daily direction or supervision of a physician. The term does not
i nclude a hospital owned or operated by the departnment of
—frertat— COVMUNI TY heal th or a hospital operated by the depart-
ment of corrections.

(5) —Judges—tegistators— A JUDGE, A LEQ SLATOR, and the
el ective or highest appointive executive —effHet+ats— OFFI Cl AL of
all levels of governnment are immune fromtort liability for inju-
ries to persons or damages to property —whenever—they—are— |F HE
OR SHE IS acting within the scope of —thetrr— H' S OR HER judici al,
| egi sl ative, or executive authority.

(6) Aguardian ad litemis imune fromcivil liability for
—+hjurtes—to—persons—or—darrages— AN | NJURY TO A PERSON OR DAMAGE
to property —whenever— |IF he or she is acting within the scope of
his or her authority as guardian ad litem This subsection
applies to actions filed before, on, or after —the—effectivedate
of—the—anendatory—act—that—added—this—subseet+on— MAY 1, 1996

SEC. 7A. (1) EXCEPT AS PROVIDED I N SECTI ON 13 AND SUBSEC-
TION (3), A POLITICAL SuUBDI VI SI ON ENGAGED | N THE EXERCI SE OR DI S-
CHARGE OF A GOVERNMENTAL FUNCTION IS | MMUNE FROM LI ABILITY IN AN
ACTI ON TO RECOVER DAMAGES RESULTI NG DI RECTLY OR | NDI RECTLY FROM A
COVPUTER DATE FAI LURE, | NCLUDI NG BUT NOT LI M TED TO AN ACTI ON
BASED ON AN ALLEGED FAI LURE TO DETECT, DI SCLOSE, PREVENT, REPCRT
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ON, OR REMEDI ATE A COVPUTER DATE FAI LURE OR AN ACTI ON BASED ON
SECTION 2, 3, 5, 6, OR 7.

(2) EXCEPT AS OTHERW SE PROVIDED IN THI S SECTI ON, AND W TH-
QUT REGARD TO THE DI SCRETI ONARY OR M NI STERI AL NATURE OF THE CON\-
DUCT | N QUESTI ON, EACH PQOLI TI CAL SUBDI VI SI ON OFFI CER AND EMPLOY-
EE, EACH VOLUNTEER ACTI NG ON BEHALF OF A POLI TI CAL SUBDI VI SI ON,
AND EACH MEMBER OF A POLI TI CAL SUBDI VI SI ON BOARD, COUNCI L, COM
M SSI ON, OR STATUTORI LY CREATED TASK FORCE |'S | MMUNE FROM LI ABI L-
I TY IN AN ACTI ON TO RECOVER DAMAGES RESULTI NG DI RECTLY OR | NDI -
RECTLY FROM A COVPUTER DATE FAI LURE, | NCLUDI NG BUT NOT LIM TED TO
AN ACTI ON BASED ON AN ALLEGED FAI LURE TO DETECT, DI SCLCSE, PRE-
VENT, REPCORT ON, OR REMEDI ATE A COVPUTER DATE FAI LURE OR AN
ACTI ON BASED ON SECTION 2, 3, 5, 6, OR7 IF ALL OF THE FOLLON NG
ARE MET:

(A) THE I NJURY OR DAMACE IS CAUSED BY THE OFFI CER, EMPLOYEE,
OR MEMBER WHI LE I'N THE COURSE OF EMPLOYMENT OR SERVI CE OR BY THE
VOLUNTEER WHI LE ACTI NG ON BEHALF OF THE POLI TI CAL SUBDI VI SI ON.

(B) THE OFFI CER, EMPLOYEE, MEMBER, OR VOLUNTEER | S ACTI NG OR
REASONABLY BELI EVES HE OR SHE IS ACTING WTH N THE SCOPE OF HI S
OR HER AUTHORI TY.

(© THE POLITICAL SUBDI VI SION IS ENGAGED | N THE EXERCI SE OR
DI SCHARGE OF A GOVERNMENTAL FUNCTI ON.

(D THE OFFICER S, EMPLOYEE' S, MEMBER S, OR VOLUNTEER S CON-
DUCT DCES NOT AMOUNT TO GROSS NEGLI GENCE THAT | S THE PROXI MATE
CAUSE OF THE | NJURY OR DAMAGE. AS USED IN TH S SuBDI VI SI ON,
" GROSS NEGLI GENCE" MEANS CONDUCT SO RECKLESS AS TO DEMONSTRATE A
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SUBSTANTI AL LACK OF CONCERN FOR WHETHER AN | NJURY OR SUBSTANTI AL
DAMAGE RESULTS.

(3) A GOVERNMENTAL AGENCY IS | MMUNE FROM LI ABILITY IN AN
ACTI ON TO RECOVER DAMAGES W TH RESPECT TO PROVI DI NG MEDI CAL CARE
OR TREATMENT TO A PATI ENT RESULTI NG DI RECTLY OR | NDI RECTLY FROM A
COMPUTER DATE FAI LURE, | NCLUDI NG BUT NOT LIM TED TO AN ACTI ON
BASED ON AN ALLEGED FAI LURE TO DETECT, DI SCLOSE, PREVENT, REPORT
ON, OR REMEDI ATE A COVPUTER DATE FAI LURE OR AN ACTI ON BASED ON
ANOTHER SECTI ON OF THI S ACT.

(4) WTHOUT REGARD TO THE DI SCRETI ONARY OR M NI STERI AL
NATURE OF THE CONDUCT I N QUESTI ON, EACH GOVERNMENTAL ACENCY OFFI -
CER AND EVMPLOYEE, EACH VOLUNTEER ACTI NG ON BEHALF OF A GOVERNMEN-
TAL AGENCY, AND EACH MEMBER OF A GOVERNMENTAL AGENCY BOARD, COUN-
ClL, COW SSI ON, OR STATUTORI LY CREATED TASK FORCE IS | MMUNE FROM
LIABILITY I N AN ACTI ON TO RECOVER DAMAGES W TH RESPECT TO PROVI D-
| NG MEDI CAL CARE OR TREATMENT TO A PATI ENT RESULTI NG DI RECTLY OR
| NDI RECTLY FROM A COVPUTER DATE FAI LURE, | NCLUDI NG BUT NOT
LI M TED TO AN ACTI ON BASED ON AN ALLEGED FAI LURE TO DETECT, DI S-
CLOSE, PREVENT, REPCORT ON, OR REMEDI ATE A COMPUTER DATE FAI LURE
OR AN ACTI ON BASED ON A SECTION OF THHS ACT | F ALL OF THE FOLLOW
| NG ARE MET:

(A) THE I NJURY OR DAMACE IS CAUSED BY THE OFFI CER, EMPLOYEE,
OR MEMBER WHI LE I'N THE COURSE OF EMPLOYMENT OR SERVI CE OR BY THE
VOLUNTEER WHI LE ACTI NG ON BEHALF OF THE GOVERNMENTAL AGENCY.

(B) THE OFFI CER, EMPLOYEE, MEMBER, OR VOLUNTEER | S ACTI NG OR
REASONABLY BELI EVES HE OR SHE IS ACTING WTH N THE SCOPE OF HI S
OR HER AUTHORI TY.
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(© THE OFFICER' S, EMPLOYEE' S, MEMBER S, OR VOLUNTEER S
CONDUCT DCES NOT AMOUNT TO GROSS NEGLI GENCE THAT IS THE PROXI MATE
CAUSE OF THE | NJURY OR DAMAGE. AS USED IN TH' S SuBDI VI SI ON
"GROSS NEGLI GENCE" MEANS CONDUCT SO RECKLESS AS TO DEMONSTRATE A
SUBSTANTI AL LACK OF CONCERN FOR WHETHER AN | NJURY OR SUBSTANTI AL
DAMAGE RESULTS.

(5) THI S SECTI ON SHALL NOT BE CONSTRUED AS MODI FYI NG OR
RESTRI CTING THE | MMUNI TY OF A GOVERNMENTAL AGENCY OTHERW SE PRO-
VIDED IN THIS ACT. TH' S SECTI ON DOES NOT LIMT ElI THER OF THE
FOLLOW NG

(A) THE AUTHORI TY OF A PQOLI TI CAL SUBDI VI SI ON TO ENTER | NTO
AN AGREEMENT THAT WAIVES OR LIM TS I TS | MMUNI TY DESCRI BED | N SUB-
SECTI ON (1) AND THAT CONTAI NS PROVI SI ONS THE POLI TI CAL SUBDI VI -

SI ON FI NDS APPROPRI ATE ON THE I SSUE OF | TS LI ABILITY, DAMAGES, OR
BOTH FOR COVPUTER DATE FAI LURE

(B) THE AUTHORI TY OF A GOVERNMENTAL AGENCY TO ENTER | NTO AN
AGREEMENT THAT WAIVES OR LIMTS ITS | MMUNI TY DESCRI BED | N SUBSEC-
TION (3) AND THAT CONTAI NS PROVI SI ONS THE GOVERNVENTAL AGENCY
FI NDS APPROPRI ATE ON THE | SSUE OF I TS LI ABILITY, DAMAGES, OR BOTH
FOR COVPUTER DATE FAI LURE

Sec. 13. —Fhe— EXCEPT AS PROVIDED IN SECTION 7A W TH
RESPECT TO PROVI DI NG MEDI CAL CARE OR TREATMENT TO A PATI ENT, THE
immunity of the governnental agency —shat+— DCES not apply to
actions to recover for bodily injury or property damage ari sing
out of the performance of a proprietary function as defined in

this section. Proprietary function —shaH—rean—any— MEANS AN
activity —whieh— THAT is conducted primarily for the purpose of
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produci ng a pecuniary profit for the governnental agency,
excl udi ng, however, —any— AN activity normally supported by taxes
or fees. —MNe— AN action shall NOT be brought against the govern-
ment al agency for injury or property damage arising out of the
operation of proprietary function, except for injury or |oss suf-

fered on or after July 1, 1965.
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