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HOUSE BILL No. 4808

June 17, 1999, Introduced by Rep. Green and referred to the Committee on Insurance
and Financia Services.

A bill to regulate the offering of deferred presentnent
services for issued checks; to prescribe the powers and duties of
certain state agencies; and to provide for renedi es and

penal ties.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"deferred presentnent services act".

Sec. 2. As used in this act:

(a) "Bureau" neans the financial institutions bureau in the
departnment of consuner and industry services.

(b) "Check" nmeans a personal check signed by the issuer and
made payable to a person |icensed under this act.

(c) "Comm ssioner"” neans the conm ssioner of the financial
i nstitutions bureau.
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(d) "Deferred presentnent service" nmeans a transaction under
a witten agreenent between a licensee and the issuer of a check
in which the Iicensee does all of the foll ow ng:

(1) Accepts a check fromthe issuer dated on the date it was
witten.

(11) Agrees to hold the check for a period of tinme before
negoti ati on or presentnent.

(1im) Pays to the issuer of the check the amobunt of the
check, less the fee permtted under section 13.

(e) "Licensee" neans a person licensed to provide deferred
present nent services under this act.

(f) "Person" means an individual, partnership, association,
corporation, governnental entity, or any other |legal entity.

Sec. 3. A person shall not engage in the business of
deferred presentnent services w thout having first obtained a
license under this act. A separate license shall be required for
each location fromwhich the business of deferred presentnent
services i s conduct ed.

Sec. 4. To obtain a license, an applicant shall satisfy al
of the follow ng requirenents:

(a) Have and maintain liquid assets of at |east $50, 000. 00
per licensed |ocation, up to a nmaxi nrum of $250, 000. 00 required
liquid assets per licensed entity.

(b) The financial responsibility, financial condition, busi-
ness experience, character, and general fitness to reasonably
warrant the belief that the applicant's business will be

conducted lawfully and fairly. In determ ning whether this
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qualification has been net, and for the purpose of investigating
conpliance wwth this act, the conm ssioner may review any of the
fol | ow ng:

(1) The rel evant business records and the capital adequacy
of the applicant.

(11) The conpetence, experience, integrity, and financial
ability of any person who is a nenber, partner, director, offi-
cer, or a shareholder with 25% or nore interest in the
appl i cant.

(c) Any record regarding the applicant, or any person

referred to in subdivision (b)(i1), of any crimnal activity,
fraud or other act of personal dishonesty, an act, om ssion, or
practice that constitutes a breach of a fiduciary duty, or any
suspension, renoval, or admnistrative action by any agency or
departnment of the United States or any state.

Sec. 5. Each application for a license shall be in witing

and under oath to the comm ssioner, in a formprescribed by the
comm ssioner, and shall include all of the follow ng
i nformation:

(a) The legal nane, residence, and business address of the
applicant and, if the applicant is a partnership, association, or

corporation, of every nenber, officer, and director.

(b) The location at which the registered office of the
appl i cant shall be | ocat ed.

(c) Oher data and information the comm ssioner may require
with respect to the applicant, its directors, officers, nmenbers,

shar ehol ders, managi ng enpl oyees, or agents.
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Sec. 6. (1) Each application for a license shall be
acconpani ed by both of the follow ng:

(a) A nonrefundabl e $500. 00 application and investigation
fee that, if the license is granted, shall constitute the |icense
fee for the first |license year.

(b) A bal ance sheet and incone statenent for the imedi ately
preceding fiscal year, prepared in accordance with generally
accepted accounting principles by a certified public accountant
or public accounting firm For a newy created entity, the com
m ssi oner may accept a bal ance sheet, acconpani ed by a projected
i nconme statenent denonstrating that the |icensee will have ade-
quate capital after paynent of start-up costs.

(2) The fee established in subsection (1)(a) applies to each
| ocation of the applicant.

Sec. 7. (1) Upon the filing of an application as required
under section 5, acconpanied by the fee and docunents required in
section 6, the comm ssioner shall investigate to determ ne
whet her the qualifications prescribed by section 4 have been
satisfied. |If the comm ssioner finds that the qualifications
have been satisfied, the conm ssioner shall issue to the appli-
cant a license to engage in the deferred presentnent services
busi ness.

(2) The license shall be kept conspicuously posted at the
pl ace of business of the |icensee.

(3) Alicense issued under this section shall remain in

ef fect through the remai nder of the fiscal year ending Septenber
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30 after its date of issuance, unless earlier surrendered,
suspended, or revoked under this act.

Sec. 8. (1) Alicense issued under this act is not trans-
ferabl e or assignabl e.

(2) The prior witten approval of the conm ssioner is
required for the continued operation of a deferred presentnent
servi ces busi ness whenever there is to be change in control of a
licensee. Control in the case of a corporation neans direct or
i ndirect ownership, or the right to control, 25%or nore of the
voting shares of the corporation, or the ability of a person to
elect a mpjority of the directors or otherwi se effect a change in
policy. Control in the case of any other entity neans the abil -
ity to change the principals of the organization, whether active
or passive. The conm ssioner may require information considered
necessary to determ ne whether a new application is required.
Cost incurred by the comm ssioner in investigating a change of
control request shall be paid by the person requesting the
approval .

(3) Alicensee shall notify the bureau 5 days before any
change in the licensee's business |ocation or nane.

Sec. 9. Wthin 15 days of the occurrence of any 1 of the
follow ng events, a licensee shall file a witten report with the
conmi ssi oner describing the event and its expected inpact on the
activities of the licensee in this state:

(a) The filing for bankruptcy or reorgani zation by the

| i censee.
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(b) The institution of revocation or suspension proceedi ngs
agai nst the |licensee by any state or governnental authority.

(c) Any felony indictnment of the licensee or any of its mem
bers, directors, officers, or sharehol ders.

(d) Any felony conviction of the Iicensee or any of its mem
bers, directors, officers, or sharehol ders.

(e) Such other events as the conm ssioner nmay determ ne and
identify by rule.

Sec. 10. Licenses issued under this act shall expire on
Septenber 30 of each year. Each license may be renewed for a
12-nont h period upon application by the |icense hol der show ng
continued conpliance with this act and the paynent to the comm s-
sioner annually, on or before Septenber 30 of each year, of a
i cense renewal fee of $500. 00.

Sec. 11. (1) The comm ssioner nmay iIssue orders and regul a-
tions as he or she considers necessary to enforce and i npl enent
this act. A copy of any order or regul ation adopted by the com
m ssioner shall be mailed to each |icense holder at |east 30 days
before the date it takes effect.

(2) To assure conpliance with this act, the conm ssioner nmay
annual |y exam ne the rel evant busi ness, books, and records of any
| icensee. The cost of the exam nation shall be paid by the
| i censee.

Sec. 12. Each licensee shall keep and use in its business
any books, accounts, and records the comm ssioner may require to
carry into effect this act. Every licensee shall preserve the

books, accounts, and records for at |east 2 years.
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Sec. 13. (1) Alicensee may charge a fee for the deferred
presentnent service not to exceed 18% of the amount paid to the
i ssuer of the check by the |licensee. The fee is not considered
interest for any purpose of law. No other fees or charges shal
be charged or collected for the deferred presentnent service.

(2) The maxi mum anount a |icensee may pay to the issuer of a
check in a deferred presentnent service transaction is $500. 00.

(3) Before a licensee shall negotiate or present a check for
paynent, the check shall be endorsed with the actual nanme under
whi ch the licensee is doing business.

(4) Each deferred presentnent transaction shall be docu-
mented by a witten agreenent signed by both the issuer of the
check and the |icensee. The witten agreenment shall contain the
name of the licensee, the transaction date, the anmpbunt of the
check, and a statenent of the total anmount of fees charged,
expressed both as a dollar anbunt and as an annual percentage
rate. The witten agreenment shall authorize the |licensee to
defer presentnment or negotiation of the check until a specific
dat e.

(5) The issuer of a check shall have the right to redeemthe
check fromthe licensee at any tinme prior to the negotiation or
present nent of the check by making paynent to the |licensee of the
full anmpbunt of the check

(6) A licensee shall not defer presentnent or negotiation of
any check for nore than 31 cal endar days after the date the check

is received by the |icensee.
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(7) Wthin 5 business days after being advised by the payor
financial institution that a check or draft has been altered,
forged, stolen, obtained through fraudulent or illegal neans,
negoti ated w thout proper |egal authority, or represents the pro-
ceeds of illegal activity, the |icensee shall notify the prosecu-
tor for the county in which the check was received.

(8) If a check is returned to the licensee froma payor
financial institution due to insufficient funds, closed account,
or a stop paynent order, the licensee shall have the right to al
civil nmeans available by law to collect the check. The |icensee
may contract for and collect a returned check charge not to
exceed $20.00 and may recover any court costs and coll ection
costs incurred as a result of the returned check. Oher fees or
charges such as late fees, collection costs, or attorney fees
shall not be collected as a result of the returned check or the
default by the issuer of the check in timely paynent to the
| i censee.

(9) The issuer of a check who enters into a deferred pre-
sentnment service agreenent shall not be subject to any crim nal
penalty relating to the check or the deferred present nment
agr eenent .

(10) A licensee shall not engage in unfair or deceptive
acts, practices, or advertising in the conduct of the |icensed
busi ness.

(11) The ampunt paid to the issuer of a check by the
licensee in a deferred presentnent service transaction may be

paid by the |licensee's business check, noney order, or cash. No
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additional fee shall be charged by a |licensee for cashing the
i censee' s check.

(12) Each licensee shall post a notice in a conspicuous
| ocation in its place of business containing a description of the
charges inposed by the licensee for the deferred present nent
servi ce.

(13) A licensee shall not nore than 4 tinmes renew,
roll-over, or otherw se consolidate a deferred presentnent trans-
action with the proceeds of another deferred presentnent transac-
tion nade by the sane |icensee and issuer of a check.

(14) Once the issuer of a check has conpleted a deferred
presentnent transaction with a |icensee, he or she may enter into
a new agreenent for deferred presentnent services with the
licensee. A transaction is conpleted when a check is presented
for paynent, deposited, or redeened by the issuer.

Sec. 14. (1) If the conm ssioner determ nes that an appli-
cant is not qualified to receive a license, the comm ssioner
shall notify the applicant in witing that the application has
been deni ed, stating the basis for denial.

(2) I'f the comm ssioner denies an application, or if the
comm ssioner fails to act on an application within 60 days after
the filing of a properly conpleted application, the applicant may
make witten demand to the comm ssioner for a hearing before the
conmi ssi oner on the question of whether the |license should be
granted. In the event of a hearing, the comm ssioner shal
reconsider the application and, after hearing, issue a witten

order granting or denying the application.
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Sec. 15. (1) The conm ssioner nmay, after notice and
heari ng, suspend or revoke any license if the comm ssioner finds
that the |licensee has knowi ngly or through | ack of due care done
any of the follow ng:

(a) Failed to pay the annual |icense fee inposed by this
act, or an exam nation fee inposed by the comm ssioner under this
act .

(b) Commtted any fraud, engaged in any di shonest activi-
ties, or made any m srepresentations.

(c) Violated this act or any rule or order issued under this
act or has violated any other law in the course of the licensee's
dealings as a |licensee.

(d) Made a false statenent in the application for the
license or failed to give a true reply to a question in the
appl i cation.

(e) Denonstrated inconpetency or untrustworthiness to act as
a licensee.

(2) If the reason for revocation or suspension of a
licensee's license at any 1 location is of general application to
all | ocations operated by a |icensee, the comm ssioner nay revoke
or suspend all licenses issued to a |licensee.

(3) Notice and hearing under this section shall be in
accordance wth the adm nistrative procedures act of 1969, 1969
PA 306, MCL 24.201 to 24. 328.

Sec. 16. |If, after notice and hearing under section 15, the

conmi ssioner finds that a person has violated this act, or any
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adm ni strative regul ation issued under this act, the comm ssioner
may do any of the foll ow ng:

(a) Order the person to cease and desist violating this act
or any rule or order issued under this act.

(b) Require the refund of any fees collected by the person
in violation of this act.

(c) Order the person to pay to the conm ssioner a civil pen-
alty of not nore than $1, 000.00 for each transaction in violation
of this act or for each day that a violation has occurred and

conti nues.
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