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HOUSE BILL No. 5144

November 30, 1999, Introduced by Rep. Ruth Johnson and referred to the Committee on
Family and Children Services.

A bill to anmend 1975 PA 238, entitled
"Child protection | aw, "
by anendi ng sections 2, 7, 8, and 8d (MCL 722.622, 722.627,
722.628, and 722.628d), section 2 as anmended by 1998 PA 531, sec-
tion 7 as anended by 1998 PA 485, and section 8 as anended and
section 8d as added by 1998 PA 484.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 2. As used in this act:

(a) "Attorney" neans, if appointed to represent a child
under the provisions referenced in section 10, an attorney serv-
ing as the child' s |egal advocate in the manner defined and
described in section 13a of chapter Xl I A of THE PROBATE CODE COF
1939, 1939 PA 288, MCL 712A. 13a.

(b) "Central registry" nmeans the system nai ntai ned at the

departnment that is used to keep a record of all reports filed
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with the departnent pursuant to this act in which rel evant and
accurate evidence of child abuse or neglect is found to exist.
(c) "Central registry case" neans a child protective serv-
ices case that the departnent classifies under sections 8 and 8d
as category | or category Il. For a child protective services
case that was investigated before —the—effectivedate—of—the—-act
that—added—seet+on—8ad— JULY 1, 1999, central registry case neans
an allegation of child abuse or neglect that the departnent
subst anti at ed.

(d) "Child" nmeans a person under 18 years of age.

(e) "Child abuse" neans harmor threatened harmto a child's
health or welfare by a parent, A legal guardian, or any other
person responsible for the child' s health or welfare, or by a
teacher or teacher's aide, that occurs through nonacci dent al
physi cal or nental injury; sexual abuse; sexual exploitation; or
mal t r eat nent .

(f) "Child neglect" neans harmor threatened harmto a
child s health or welfare by a parent, |egal guardian, or any
ot her person responsible for the child s health or welfare that
occurs through either of the foll ow ng:

(1) Negligent treatnent, including the failure to provide
adequate food, clothing, shelter, or nedical care.

(11) Placing a child at an unreasonable risk to the child's
health or welfare by failure of the parent, |egal guardian, or
—any— ot her person responsible for the child' s health or welfare
to intervene to elimnate that risk when that person is able to

do so and has, or should have, know edge of the risk.
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(G "dTIZEN REVI EW PANEL" MEANS A PANEL ESTABLI SHED AS
REQUI RED BY SECTI ON 106 OF TI TLE | OF THE CH LD ABUSE PREVENTI ON
AND TREATMENT ACT, PUBLIC LAW 93-247, 42 U.S.C 5106a.

(H —g)— "Controll ed substance" neans that term as defined
in section 7104 of the public health code, 1978 PA 368, MCL
333. 7104,

(1) €th— "CPSI systemt nmeans the child protective service
information system which is an internal data system naintai ned
wi thin and by the departnent, and which is separate fromthe cen-
tral registry and not subject to section 7.

(J) —)— "Departnment” neans the famly i ndependence
agency.

(KN )— "Director” neans the director of the departnent.

() — "Expunge" neans to physically renove or elimnate
and destroy a record or report.

(M —|bBH— "Lawer-guardian ad litenf neans an attorney
appoi nted under section 10 who has the powers and duties refer-
enced by section 10.

(N —m— "Local office file" nmeans the systemused to keep
a record of a witten report, docunent, or photograph filed with

and mai ntained by a county or a regionally based office of the

depart nent.
(O —{n)y— "Nonparent adult" nmeans a person who is 18 years
of age or ol der and who, regardl ess of the person's domcile,

neets all of the following criteria in relation to a child: —-ever

| | | T | . 2 b)—ot—ef
XHA—o+—1939-PA288—ME—F12A2—
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(1) Has substantial and regular contact with the child.
(11) Has a close personal relationship wwth the child's
parent or with a person responsible for the child' s health or
wel f ar e.
(11m) Is not the child' s parent or a person otherw se
related to the child by blood or affinity to the third degree.
(P) —6)— "Person responsible for the child s health or
wel fare" neans a parent, |egal guardian, person 18 years of age
or older who resides for any length of tine in the sanme hone in

which the child resides, or, except when used in section 7(2)(e)

or 8(8), nonparent adult; or an owner, operator, volunteer, or
enpl oyee of 1 or nore of the foll ow ng:

(1) Alicensed or unlicensed child care organi zation as
defined in section 1 of 1973 PA 116, MCL 722.111.

(11) Alicensed or unlicensed adult foster care famly hone
or adult foster care small group hone as defined in section 3 of
the adult foster care facility licensing act, 1979 PA 218, ML
400. 703.

(Q —ftp)y— "Relevant evidence" neans evi dence having a ten-
dency to make the existence of a fact that is at issue nore prob-

able than it would be w thout the evidence.

(R —€e)— "Sexual abuse" neans engaging in sexual contact or
sexual penetration as those terns are defined in section 520a of
the M chi gan penal code, 1931 PA 328, MCL 750.520a, with a
chil d.

(S) —r)— "Sexual exploitation" includes allow ng,

permtting, or encouraging a child to engage in prostitution, or
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allow ng, permtting, encouraging, or engaging in the
phot ographing, filmng, or depicting of a child engaged in a
listed sexual act as defined in section 145c of THE M CH GAN
PENAL CODE, 1931 PA 328, MCL 750. 145c.

(T) —€s)— "Specified informati on" neans information in a
central registry case record that relates specifically to refer-
rals or reports of child abuse or neglect. Specified information
does not include any of the follow ng:

(1) Except as provided in this subparagraph regarding a per-
petrator of child abuse or neglect, personal identification
information for any individual identified in a child protective
services record. The exclusion of personal identification infor-
mation as specified informati on prescribed by this subparagraph
does not include personal identification information identifying
an individual alleged to have perpetrated child abuse or neglect,
whi ch all egati on has been classified as a central registry case.

(11) Information in a | aw enforcenment report as provided in
section 7(8).

(11m) Any other information that is specifically designated
as confidential under other |aw.

(U —t)— "Structured decision-nmaking tool" neans the
depart nent docunent | abeled "DSS-4752 (P3)(3-95)" or a revision
of that docunent that better neasures the risk of future harmto
a child.

(V) —w)— "Substantiated" nmeans a child protective services

case classified as a central registry case.
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(W —w)— "Unsubstantiated" neans a child protective
services case the departnent classifies under sections 8 and 8d
as category IIll, category IV, or category V.

Sec. 7. (1) The departnent shall nmaintain a statew de,
el ectronic central registry to carry out the intent of this act.

(2) Unless made public as specified information rel eased
under section 7d, a witten report, docunent, or photograph filed
with the departnent as provided in this act is a confidential
record available only to 1 or nore of the foll ow ng:

(a) Alegally mandated public or private child protective
agency investigating a report of known or suspected child abuse
or negl ect.

(b) A police or other |aw enforcenent agency investigating a
report of known or suspected child abuse or neglect.

(c) A physician who is treating a child whomthe physician
reasonably suspects may be abused or negl ect ed.

(d) A person legally authorized to place a child in protec-
tive custody when the person is confronted wwth a child whomthe
person reasonably suspects nmay be abused or neglected and the
confidential record is necessary to determ ne whether to pl ace
the child in protective custody.

(e) A person, agency, or organization, including a nmultidis-
ciplinary case consultation team authorized to diagnose, care
for, treat, or supervise a child or famly who is the subject of
a report or record under this act, or who is responsible for the

child' s health or welfare.
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(f) A person naned in the report or record as a perpetrator
or alleged perpetrator of the child abuse or neglect or a victim
who is an adult at the tinme of the request, if the identity of
the reporting person is protected as provided in section 5.

(g) Acourt that determnes the information is necessary to
deci de an issue before the court.

(h) Agrand jury that determ nes the information is neces-
sary in the conduct of the grand jury's official business.

(1) A person, agency, or organization engaged in a bona fide
research or evaluation project. The person, agency, oOr organiza-
tion shall not release information identifying a person nanmed in
the report or record unless that person's witten consent is
obtai ned. The person, agency, or organization shall not conduct
a personal interviewwth a famly wthout the famly's prior
consent and shall not disclose information that would identify
the child or the child's famly or other identifying
information. The department director may authorize the rel ease
of information to a person, agency, or organi zati on described in
this subdivision if the release contributes to the purposes of
this act and the person, agency, or organi zati on has appropriate
controls to maintain the confidentiality of personally identify-
ing information for a person naned in a report or record made
under this act.

(j) Alawer-guardian ad litemor other attorney appointed
as provided by section 10.

(k) A child placing agency |icensed under 1973 PA 116, MCL
722.111 to 722.128, for the purpose of investigating an applicant
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for adoption, a foster care applicant or |icensee or an enpl oyee
of a foster care applicant or licensee, an adult nenber of an
applicant's or licensee's household, or other persons in a foster
care or adoptive hone who are directly responsible for the care
and wel fare of children, to determne suitability of a honme for
adoption or foster care. The child placing agency shall disclose
the information to a foster care applicant or |icensee under 1973
PA 116, MCL 722.111 to 722.128, or to an applicant for adoption.

(D) Juvenile court staff authorized by the court to investi-
gate foster care applicants and |icensees, enpl oyees of foster
care applicants and |licensees, adult nenbers of the applicant's
or licensee's househol d, and other persons in the hone who are
directly responsible for the care and welfare of children, for
t he purpose of determining the suitability of the honme for foster
care. The court shall disclose this information to the applicant
or |icensee.

(m Subject to section 7a, a standing or select commttee or
appropriations subcommttee of either house of the legislature
having jurisdiction over protective services matters for
chi | dren.

(n) The children's onmbudsnman appoi nted under the children's
onbudsman act, 1994 PA 204, MCL 722.921 to 722.935.

(o) Achild fatality review team established under section
7b and aut hori zed under that section to investigate and review a

chil d deat h.
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(p) A county nedi cal exam ner or deputy county nedica
exam ner appoi nted under 1953 PA 181, MCL 52.201 to 52.216, for
t he purpose of carrying out his or her duties under that act.

(Q A CITIZEN REVI EW PANEL ESTABLI SHED BY THE DEPARTIVENT.

(3) —A— SUBJECT TO SUBSECTION (9), A person or entity to
whom i nformati on descri bed in subsection (2) is disclosed shal
make the information available only to a person or entity
described in subsection (2). This subsection does not require a
court proceeding to be closed that otherw se woul d be open to the
public.

(4) If the departnent classifies a report of suspected child
abuse or neglect as a central registry case, the departnent shal
maintain a record in the central registry and, within 30 days
after the classification, shall notify in witing each individual
who is naned in the record as a perpetrator of the child abuse or
neglect. The notice shall set forth the individual's right to
request expunction of the record and the right to a hearing if
the departnent refuses the request. The notice shall state that

the record nay be rel eased under section 7d. The notice shal

not identify the person reporting the suspected child abuse or
negl ect .

(5) A person who is the subject of a report or record nmade
under this act may request the departnment to anmend an inaccurate

report or record fromthe central registry and |local office
file. A person who is the subject of a report or record made
under this act may request the departnment to expunge fromthe

central registry a report or record in which no rel evant and
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accurate evidence of abuse or neglect is found to exist. A
report or record filed in a local office file is not subject to
expunction except as the departnent authorizes, when considered
in the best interest of the child.

(6) If the departnent refuses a request for amendnent or
expunction under subsection (5), or fails to act wthin 30 days
after receiving the request, the departnent shall hold a hearing
to determ ne by a preponderance of the evidence whether the
report or record in whole or in part should be amended or
expunged fromthe central registry on the grounds that the report
or record is not relevant or accurate evidence of abuse or
neglect. The hearing shall be before a hearing officer appointed
by the departnment and shall be conducted as prescribed by the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24. 328.

(7) I'f the investigation of a report conducted under this
act fails to disclose evidence of abuse or neglect, the infornma-
tion identifying the subject of the report shall be expunged from
the central registry. |If evidence of abuse or negl ect exists,
the departnent shall maintain the information in the central reg-
istry until the departnment receives reliable information that the
—hdt-vi-duatl—ateged—tohaveperpetrated— PERPETRATOR OF t he abuse
or neglect is dead.

(8) Inreleasing information under this act, the departnent
shall not include a report conpiled by a police agency or other
| aw enf orcenent agency related to an investigation of suspected

child abuse or neglect. This subsection does not prevent the
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departnment fromincluding reports of convictions of crines
related to child abuse or neglect.

(9) A MEMBER OR STAFF MEMBER OF A CI Tl ZEN REVI EW PANEL SHALL
NOT DI SCLOSE | DENTI FYI NG | NFORMVATI ON ABOUT A SPECI FI C CHI LD PRO-
TECTI ON CASE TO AN | NDI VI DUAL, PARTNERSHI P, CORPORATI QN, ASSOCI A-
TI ON, GOVERNMENTAL ENTITY, OR OTHER LEGAL ENTITY. A MEMBER OR
STAFF MEMBER OF A CI TI ZEN REVI EW PANEL IS A MEMBER OF A BQARD,
COUNCI L, COW SSI ON, OR STATUTORILY CREATED TASK FORCE OF A GOv-
ERNIVENTAL AGENCY FOR THE PURPOSES OF SECTION 7 OF 1964 PA 170,
MCL 691. 1407. | NFORMATI ON OBTAI NED BY A CI TI ZEN REVI EW PANEL 1S
NOT SUBJECT TO THE FREEDOM OF | NFORMATI ON ACT, 1976 PA 442, MCL
15. 231 TO 15. 246.

Sec. 8. (1) Wthin 24 hours after receiving a report nmade
under this act, the departnment shall refer the report to the
prosecuting attorney if the report neets the requirenents of
section 3(6) or shall commence an investigation of the child sus-
pect ed of being abused or neglected. Wthin 24 hours after
receiving a report whether fromthe reporting person or fromthe
departnment under section 3(6), the local |aw enforcenent agency
shall refer the report to the departnent if the report neets the
requi renents of section 3(7) or shall comence an investigation
of the child suspected of being abused or neglected. If the
child suspected of being abused is not in the physical custody of
the parent or |egal guardian and informng the parent or |egal
guardi an woul d not endanger the child' s health or welfare, the
agency or the departnent shall informthe child s parent or |egal

guardi an of the investigation as soon as the agency or the
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departnment discovers the identity of the child' s parent or |egal
guar di an.

(2) I'n the course of its investigation, the departnent shal
determne if the child is abused or neglected. The departnent
shal | cooperate with | aw enforcenent officials, courts of conpe-
tent jurisdiction, and appropriate state agencies providing human
services in relation to preventing, identifying, and treating
child abuse and neglect; shall provide, enlist, and coordi nate
t he necessary services, directly or through the purchase of serv-
ices fromother agencies and professions; and shall take neces-
sary action to prevent further abuses, to safeguard and enhance
the child s welfare, and to preserve famly |ife where possible.

(3) In conducting its investigation, the departnment shal
seek the assistance of and cooperate with | aw enforcenent offi-
cials within 24 hours after becom ng aware that 1 or nore of the
foll ow ng conditions exist:

(a) Abuse or neglect is the suspected cause of a child's
deat h.

(b) The child is the victimof suspected sexual abuse or
sexual exploitation

(c) Abuse or neglect resulting in severe physical injury to
the child requires nedical treatnent or hospitalization. For
pur poses of this subdivision and section 17, "severe physi cal
injury" means brain damage, skull or bone fracture, subdural hem
orrhage or hematoma, dislocation, sprains, internal injuries,

poi soni ng, burns, scalds, severe cuts, or any other physical
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injury that seriously inpairs the health or physical well-being
of a child.

(d) Law enforcenent intervention is necessary for the pro-
tection of the child, a departnment enployee, or another person
invol ved in the investigation.

(e) The all eged perpetrator of the child s injury is not a
person responsible for the child' s health or welfare.

(4) Law enforcenent officials shall cooperate with the
departnent in conducting investigations under subsections (1) and
(3) and shall conply with sections 5 and 7. The departnent and
| aw enforcenent officials shall conduct investigations in conpli-
ance with the protocol adopted and inplenented as required by
subsection (6).

(5) Involvenent of |aw enforcenent officials under this sec-
tion does not relieve or prevent the departnent from proceeding
wth its investigation or treatnent if there is reasonabl e cause
to suspect that the child abuse or neglect was commtted by a
person responsible for the child' s health or welfare.

(6) In each county, the prosecuting attorney and the depart -

ment shall devel op and establish procedures for involving | aw
enforcenment officials as provided in this section. |In each
county, the prosecuting attorney and the departnment shall adopt

and i npl ement a standard child abuse and negl ect investigation
and interview protocol using as a nodel the protocol devel oped by
t he governor's task force on children's justice as published in

DSS Publication 794 (8-93).

04526' 99



14

(7) If there is reasonable cause to suspect that a child in
the care of or under the control of a public or private agency,
institution, or facility is an abused or neglected child, the
agency, institution, or facility shall be investigated by an
agency adm ni stratively independent of the agency, institution,
or facility being investigated. |If the investigation produces
evidence of a violation of section 145c or sections 520b to 520g
of the M chigan penal code, 1931 PA 328, MCL 750. 145c and
750. 520b to 750.520g, the investigating agency shall transmt a
copy of the results of the investigation to the prosecuting
attorney of the county in which the agency, institution, or
facility is | ocated.

(8) A school or other institution shall cooperate with the
departnent during an investigation of a report of child abuse or
negl ect. Cooperation includes allowi ng access to the child wth-
out parental consent if access is determ ned by the departnent to
be necessary to conplete the investigation or to prevent abuse or
negl ect of the child. However, the departnent shall notify the
person responsible for the child' s health or wel fare about the
departnent's contact with the child at the tinme or as soon after-
ward as the person can be reached. The departnent may del ay the
notice if the notice would conprom se the safety of the child or
child s siblings or the integrity of the investigation, but only
for the time 1 of those conditions exists.

(9) If the departnment has contact with a child in a school

all of the follow ng apply:
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(a) Before contact with the child, the departnent
i nvestigator shall review with the designated school staff person
the departnent's responsibilities under this act and the investi-
gati on procedure.

(b) After contact with the child, the departnent investiga-
tor shall neet with the designated school staff person and the
child about the response the departnment will take as a result of
contact with the child. The departnment may al so neet with the
desi gnat ed school staff person without the child present and
share additional information the investigator determ nes may be
shared subject to the confidentiality provisions of this act.

(c) Lack of cooperation by the school does not relieve or
prevent the departnent from proceeding with its responsibilities
under this act.

(10) A child shall not be subjected to a search at a schoo
that requires the child to renove his or her clothing to expose
his buttocks or genitalia or her breasts, buttocks, or genitalia
unl ess the departnment has obtained an order froma court of com
petent jurisdiction permtting such a search. |[If the access
occurs within a hospital, the investigation shall be conducted so
as not to interfere wwth the nedical treatnment of the child or
ot her patients.

(11) The departnent shall enter each report nade under this
act that is the subject of a field investigation into the CPSI
system The departnent shall maintain a report entered on the
CPSI systemas required by this subsection until the child about

whomthe investigation is made is 18 years old or until 10 years
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after the investigation is comenced, whichever is later, OR |IF
THE CASE | S CLASSI FI ED AS A CENTRAL REG STRY CASE, UNTIL THE
DEPARTMENT RECEI VES RELI ABLE | NFORVATI ON THAT THE PERPETRATOR OF
THE ABUSE OR NEGLECT IS DEAD. Unl ess nmade public as specified
information rel eased under section 7d, a report that is main-
tained on the CPSI systemis confidential and is not subject to
the disclosure requirenents of the freedomof information act,
1976 PA 442, MCL 15.231 to 15. 246.

(12) After conpleting a field investigation and based on its
results, the departnment shall determne in which single category,
prescri bed by section 8d, to classify the allegation of child
abuse or negl ect.

(13) (32— Except as provided in (33— SUBSECTI ON (14),
upon conpletion of the investigation by the |ocal |aw enforcenent

agency or the departnment, the | aw enforcenent agency or depart-

ment may informthe person who nade the report as to the disposi-
tion of the report.

(14) 33)— |f the person who nmade the report is nmandated to
report under section 3, upon conpletion of the investigation by
t he departnent, the departnent shall informthe person in witing
as to the disposition of the case and shall include in the infor-
mation at |least all of the foll ow ng:

(a) What determ nation the departnent made under subsection
—+1H— (12) and the rationale for that decision.
(b) Whet her | egal action was conmmenced and, if so, the

nature of that action
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(c) Notification that the information being conveyed is
confidential .

(15) 34— Information sent under subsection (13— (14)
shall not include personally identifying information for a person
named in a report or record nmade under this act.

Sec. 8d. (1) For the departnent's determ nation required by
section 8, the categories, and the departnental response required
for each category, are the foll ow ng:

(a) Category V - services not needed. —Fhe— FOLLOW NG A
FI ELD | NVESTI GATI ON, THE departnent determ nes that —the—aHtega—
tHHon—doees—rot—anpunt—to— THERE | S NO EVI DENCE OF child abuse or
negl ect. ——antd—the—structured—dectston—aking—tool—t+ndicates
that—there—+snofuturerisk—ofharmtotheechitd—TFhis—act—does
not—regut+re—a—fFurther—response by the—departrent—

(b) Category IV - community services recommended. —Fhe—
FOLLOW NG A FI ELD | NVESTI GATI ON, THE departnent determ nes that
there is not A PREPONDERANCE OF evi dence of child abuse or
negl ect, but the structured decision-nmaking tool indicates —atow
or—oderate—+i+sk—of— THAT THERE | S future RISK OF harmto the
child. The departnment shall assist the child' s famly in vol un-
tarily participating in conmunity-based servi ces COVWENSURATE
WTH THE RI SK TO THE CHI LD

(c) Category Ill - comunity services needed. The depart-
ment determnes that there is A PREPONDERANCE OF evi dence of
child abuse or neglect, and the structured deci sion-nmaki ng tool
indicates a | ow or noderate risk of future harmto the child.

The departnent shall assist the child' s famly in receiving
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communi ty- based servi ces COMENSURATE W TH THE RI SK TO THE
CH LD. If the famly does not voluntarily participate in serv-
ices, OR THE FAM LY VOLUNTARI LY PARTI Cl PATES I N SERVI CES, BUT
DOES NOT PROGRESS TOMARD ALLEVI ATING THE CH LD S RI SK LEVEL, the
departnent may reclassify the case as category I1.

(d) Category Il - child protective services required. The
departnent determnes that there is evidence of child abuse or
negl ect, and the structured decision-making tool indicates a high
or intensive risk of future harmto the child. The departnent

shal | open a protective services case and provide the services

necessary under this act. The departnment shall also |list the
perpetrator of the child abuse or neglect, based on the report
that was the subject of the field investigation, on the central
registry, either by name or as "unknown" if the perpetrator has
not been identified.

(e) Category |I - court petition required. The departnment
determ nes that there is evidence of child abuse or neglect and 1
or nore of the follow ng are true:

(1) Acourt petition is required under another provision of
this act.

(11) The child is not safe and a petition for renmoval is
needed.

(11m) The departnent previously classified the case as cate-
gory Il and the child's famly does not voluntarily participate
in services.

(iv) There is a violation, involving the child, of a crine
|isted or described in section 8a(l)(b), (c), (d), or (f) or of
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child abuse in the first or second degree as prescribed by
section 136b of the M chigan penal code, 1931 PA 328, MCL
750. 136b.

(2) In response to a category | classification, the depart-
ment shall do all of the foll ow ng:

(a) If a court petition is not required under another provi-
sion of this act, submt a petition for authorization by the
court under section 2(b) of chapter XIlA of THE PROBATE CODE OF
1939, 1939 PA 288, MCL 712A. 2.

(b) Open a protective services case and provide the services
necessary under this act.

(c) List the perpetrator of the child abuse or neglect,
based on the report that was the subject of the field investiga-
tion, on the central registry, either by nanme or as "unknown" if

the perpetrator has not been identified.

(3) The departnment shall identify all of the famlies clas-
sified in category IIl at any tine during the period begi nning
Cctober 1, 1999 and endi ng October 1, 2000 and shall report to

the appropriate legislative standing conmttees and the house and
senat e appropriations subcommttees for the departnent all of the
foll ow ng regarding those famlies:

(a) The nunber and percentage classified in category |11
that voluntarily participated in services and that did not par-
ticipate in services.

(b) The nunber for which the departnent entered nore than 1

determ nation that there was evidence of child abuse or neglect.
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1 (c) The nunber the departnent reclassified fromcategory |11

2 to category I1.
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