HOUSE BILL No. 5145
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HOUSE BILL No. 5145

November 30, 1999, Introduced by Rep. VVoorhees and referred to the Committee on
Family and Children Services.

A bill to anend 1939 PA 288, entitled
"Probate code of 1939,"
by amendi ng sections 13b, 19a, and 19b of chapter XI1 A (ML

712A. 13b, 712A.19a, and 712A.19b), section 13b of chapter X IA as

added and section 19a of chapter XIl1A as anmended by 1997 PA 163
and section 19b of chapter XII A as anended by 1998 PA 530.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
CHAPTER XI1 A

Sec. 13b. (1) If a child under the court's jurisdiction
under section 2(b) of this chapter is placed in foster care, the
agency shall not change the child's placenent except under 1 of
the foll ow ng circunstances:

(a) The person providing the foster care requests or agrees

to the change.
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(b) Even though the person providing the foster care objects
to a proposed change in placenent, 1 of the follow ng applies:

(1) The court orders the child returned hone.

(11) The change in placenment is |less than 30 days after the
child's initial renoval fromhis or her hone.

(11m) The change in placenent is | ess than 90 days after the
child s initial renoval fromhis or her home, and the new pl ace-
ment is wth a relative.

(1v) The change in placenent is in accordance with other
provi sions of this section.

(2) Except as provided in —subseet+on— SUBSECTI ONS (1) AND
(7), before a change in foster care placenent takes effect, the
agency shall do all of the follow ng:

(a) Notify the state court admnistrative office of the pro-
posed change in placenent.

(b) Notify the foster parents of the intended change in
pl acenent and informthemthat, if they disagree with the deci -
sion, they may appeal within 3 days to a foster care review
board. A foster parent may appeal orally, but nmust submt the
appeal in witing immediately follow ng the oral appeal. The
agency shall provide the foster parents with the address and
t el ephone nunber of a foster care review board with jurisdiction
over the child.

(c) Maintain the current placenent for not |ess than the
time for appeal to the foster care review board and if a foster
parent appeals, until the foster care review board

det erm nati on
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(3) Upon receipt of an appeal from foster parents under
subsection (2) or (7), the foster care review board shall inves-
tigate the change in foster care placenent and shall report its
findings and recomendations wthin 3 days to the court, the
foster care parents, the parents, and the agency.

(4) If after investigation the foster care review board
determnes that the nove is in the child s best interests, the
agency nmay nove the child.

(5) If after investigation the foster care review board
determ nes that the nove is not in the child s best interest, the
agency shall maintain the current placenent until a finding and
order by the court. However, the agency shall not return a child
to a placenent fromwhich the child was renoved under
subsection (7) unless the court orders that placenent's restora-
tion under subsection (6). The foster care review board shal
notify the court about the board' s and agency's di sagreenent.

The court shall set a hearing date and provide notice to the
foster parents, each interested party, and the prosecuting attor-
ney if the prosecuting attorney has appeared in the case. The
court shall set the hearing no sooner than 7 and no |ater than 14
days after receipt of the notice fromthe foster care review
board. The rules of evidence do not apply to a hearing required
by this subsection.

(6) After hearing testinmony fromthe agency and any ot her
interested party and consi dering any other evidence bearing upon
t he proposed change in placenent, the court shall order the

continuation or restoration of the placenent unless the court
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finds that the proposed change in placenent is in the child's
best interests.

(7) I'f the agency has reasonable cause to believe that the
child has suffered sexual abuse or nonacci dental physical injury,
or that there is substantial risk of harmto the child s eno-
tional well-being, the agency may change the child' s foster care
pl acenment w thout conplying wth subsection (1) or (2)(b) or
(c). The agency shall include in the child' s file docunentation
of its justification for action under this subsection. |If a
foster parent objects to the renoval of a child under this sub-
section, he or she nay appeal to the foster care review board
within 3 days after the child's renoval. The foster parent nmay
appeal orally, but nust submt the appeal in witing i medi ately
followi ng the oral appeal.

(8) At the time of or immediately followng a child's
removal under subsection (7), the agency shall informthe foster
parents about the renoval and that, if they disagree with the
deci sion, they may appeal within 3 days to a foster care review
board in the manner provided in subsection (7). The agency shal
provide the foster parents with the address and tel ephone nunber
of a foster care review board with jurisdiction over the child.

Sec. 19a. (1) —+— SUBJECT TO SUBSECTION (2), IF a child
remains in foster care and parental rights to the child have not
been term nated, the court shall conduct a permanency pl anning
heari ng —fnot—rere—than—364days— WTH N 1 YEAR after an origina
petition has been filed. Except as otherw se provided in section

19(4) OF THIS CHAPTER, the court shall hold a review hearing not

04527' 99



© 00 N oo o h~h W N P

N NN N NN NN R R R B R B B R R
N~ o o M~ 0N PP O O 0o No o0 b~ wN PP o

5
nore than 91 days after the original permanency planning hearing
and every 91 days after that so long as the child is subject to
the jurisdiction, control, or supervision of the court, or of the
M chigan children's institute or other agency. A pernmanency
pl anni ng hearing may be conmbined with a review hearing held under
section 19(3) of this chapter.

(2) THE COURT SHALL CONDUCT A PERMANENCY PLANNI NG HEARI NG
WTH N 28 DAYS AFTER A PETITION IS FILED IN WH CH THE PARENT | S
ALLEGED TO HAVE ABUSED THE CHI LD OR A SIBLING OF THE CH LD AND
THE ABUSE | NCLUDED 1 OR MORE OF THE FOLLOW NG

(A) ABANDONMVENT OF A YOUNG CHI LD.

(B) CRIM NAL SEXUAL CONDUCT | NVOLVI NG PENETRATI ON, ATTEMPTED
PENETRATI ON, OR ASSAULT W TH | NTENT TO PENETRATE.

(© BATTERING TORTURE, OR OTHER SEVERE PHYSI CAL ABUSE.

(D) LOSS OR SERI QUS | MPAI RVMENT OF AN ORGAN OR LI MB.

(E) LI FE THREATENI NG | NJURY.

(F) MURDER OR ATTEMPTED MJURDER

(G VOLUNTARY MANSLAUGHTER

(H) AIDING ABETTING ATTEMPTI NG CONSPIRI NG OR SCOLIC TI NG
THE COW SSI ON OF MJURDER COR VOLUNTARY MANSLAUGHTER.

(3) IF ACH LD REMAINS I N FOSTER CARE AND PARENTAL RI GATS TO
THE CHI LD HAVE NOT BEEN TERM NATED, THE COURT SHALL CONDUCT A
PERVANENCY PLANNI NG HEARI NG W THIN 1 YEAR AFTER AN I NI TI AL HEAR-
| NG UNDER SUBSECTION (1) OR (2), AND WTHI N 1 YEAR AFTER EACH
SUBSEQUENT HEARI NG

(4) —2— A permanency planning hearing shall be conducted

to review the status of the child and the progress bei ng made
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toward the child's return honme or to show why the child should
not be placed in the permanent custody of the court.

(5 —3)— Not less than 14 days before a permanency pl anni ng
hearing, witten notice of the hearing and a statenment of the
pur poses of the hearing, including a notice that the hearing may
result in further proceedings to term nate parental rights, shal
be served upon all of the foll ow ng:

(a) The agency. The agency shall advise the child of the
hearing if the child is 11 years of age or ol der.

(b) The foster parent or custodian of the child.

(c) If the parental rights to the child have not been term -
nated, the child s parents.

(d) If the child has a guardian, the guardian for the
chi | d.

(e) If the child has a guardian ad litem the guardi an ad
litemfor the child.

(f) If tribal affiliation has been determ ned, the elected
| eader of the Indian tribe.

(g) The attorney for the child, the attorneys for each
party, and the prosecuting attorney if the prosecuting attorney
has appeared in the case.

(h) If the child is 11 years of age or older, the child.

(1) Oher persons as the court may direct.

(6) t4)— If parental rights to the child have not been ter-
m nated and the court determ nes at a permanency pl anni ng hearing
that the return of the child to his or her parent would not cause

a substantial risk of harmto the child s life, physical health,
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or nental well-being, the court shall order the child returned to
his or her parent. In determ ning whether the return of the
child woul d cause a substantial risk of harmto the child, the
court shall view the failure of the parent to substantially
conply with the terns and conditions of the case service plan
prepared under section 18f of this chapter as evidence that
return of the child to his or her parent would cause a substan-
tial risk of harmto the child s life, physical health, or nental
wel |l -being. In addition to considering conduct of the parent as
evi dence of substantial risk of harm the court shall consider
any condition or circunstance of the child that nmay be evi dence
that a return to the parent would cause a substantial risk of
harmto the child' s |ife, physical health, or nmental well-being.

(7) €5— If the court determnes at a permanency pl anning
hearing that the child should not be returned to his or her
parent, the court shall order the agency to initiate proceedi ngs
to termnate parental rights to the child not later than 42 days
after the permanency pl anni ng hearing, unless the court finds
that initiating the termnation of parental rights to the child
is clearly not in the child s best interests.

(8) —6)— If the agency denonstrates under subsection —(5—
(7) that initiating the termnation of parental rights to the
child is clearly not in the child' s best interests, then the
court shall order either of the followi ng alternative placenent

pl ans:
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(a) If the court determ nes that other permanent placenent
is not possible, the child s placenent in foster care shal
continue for a limted period to be stated by the court.

(b) If the court determnes that it is in the child' s best
interests, the child' s placenent in foster care shall continue on
a |l ong-term basi s.

(9) A— In making the determ nations under this section,
the court shall consider any witten or oral information concern-
ing the child fromthe child' s parent, guardi an, custodi an,
foster parent, child caring institution, relative with whomthe
child is placed, or guardian ad litemin addition to any other
evi dence, including the appropriateness of parenting tine,
of fered at the hearing.

Sec. 19b. (1) Except as provided in subsection (4), if a
child remains in foster care in the tenporary custody of the
court follow ng a review hearing under section 19(3) of this
chapter or a permanency planning hearing under section 19a of
this chapter or if a child remains in the custody of a guardi an
or limted guardian, upon petition of the prosecuting attorney,
whet her or not the prosecuting attorney is representing or acting
as legal consultant to the agency or any other party, or petition
of the child, guardian, custodian, concerned person as defined in
subsection (6), agency, or children's onbudsman as authorized in
section 7 of the children's onbudsman act, 1994 PA 204, MCL
722.927, the court shall hold a hearing to determne if the
parental rights to a child should be term nated and, if al

parental rights to the child are term nated, the child placed in
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per manent custody of the court. The court shall state on the
record or in witing its findings of fact and concl usions of |aw
W th respect to whether or not parental rights should be
term nated. The court shall issue an opinion or order regarding
a petition for termnation of parental rights within 70 days
after the commencenent of the initial hearing on the petition.
However, the court's failure to issue an opinion within 70 days
does not dism ss the petition.

(2) Not less than 14 days before a hearing to determne if
the parental rights to a child should be term nated, witten
notice of the hearing shall be served upon all of the follow ng:

(a) The agency. The agency shall advise the child of the
hearing if the child is 11 years of age or ol der.

(b) The child' s foster parent or custodi an.

(c) The child' s parents.

(d) If the child has a guardian, the child' s guardi an.

(e) If the child has a guardian ad litem the child's guard-
ian ad litem

(f) If tribal affiliation has been determ ned, the Indian
tribe's elected | eader.

(g) The child's attorney and each party's attorney.

(h) If the child is 11 years of age or older, the child.

(i) The prosecutor.

(3) The court may term nate a parent's parental rights to a
child if the court finds, by clear and convincing evidence, 1 or

nore of the foll ow ng:
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(a) The child has been deserted under either of the
foll ow ng circunstances:

(1) The child's parent is unidentifiable, has deserted the
child for 28 or nore days, and has not sought custody of the
child during that period. For the purposes of this section, a
parent is unidentifiable if the parent's identity cannot be
ascertai ned after reasonable efforts have been nmade to | ocate and
identify the parent.

(11) The child's parent has deserted the child for 91 or

nore days and has not sought custody of the child during that

peri od.
(b) The child or a sibling of the child has suffered physi-
cal injury or physical or sexual abuse under 1 or nore of the

foll ow ng circunstances:

(1) The parent's act caused the physical injury or physical
or sexual abuse and the court finds that there is a reasonable
i kelihood that the child will suffer frominjury or abuse in the
foreseeable future if placed in the parent's hone.

(11) The parent who had the opportunity to prevent the phys-
ical injury or physical or sexual abuse failed to do so and the
court finds that there is a reasonable |ikelihood that the child
Wi ll suffer injury or abuse in the foreseeable future if placed
in the parent's hone.

(1m1) A nonparent adult's act caused the physical injury or
physi cal or sexual abuse and the court finds that there is a rea-

sonabl e likelihood that the child will suffer frominjury or
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abuse by the nonparent adult in the foreseeable future if placed
in the parent's hone.

(c) The parent was a respondent in a proceedi ng brought
under this chapter, 182 or nore days have el apsed since the issu-
ance of an initial dispositional order, and the court, by clear
and convincing evidence, finds either of the foll ow ng:

(1) The conditions that led to the adjudication continue to
exi st and there is no reasonable |ikelihood that the conditions
Wil be rectified within a reasonable tinme considering the
child' s age.

(1) O her conditions exist that cause the child to cone
within the court's jurisdiction, the parent has received recom
mendations to rectify those conditions, the conditions have not
been rectified by the parent after the parent has received notice
and a hearing and has been given a reasonabl e opportunity to rec-
tify the conditions, and there is no reasonable |ikelihood that
the conditions will be rectified within a reasonable tinme consid-
ering the child' s age.

(d) The child's parent has placed the child in alimted
guar di anshi p under section 424a of the revised probate code, 1978
PA 642, MCL 700.424a, and has substantially failed, wthout good
cause, to conply with a limted guardi anship placenent plan
described in section 424a of the revised probate code, 1978 PA
642, MCL 700.424a, OR SECTI ON 5205 OF THE ESTATES AND PROTECTED
| NDI VI DUALS CODE, 1998 PA 386, MCL 700.5205, regarding the child
to the extent that the nonconpliance has resulted in a disruption

of the parent-child relationship.
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(e) The child has a guardi an under the revised probate code,
1978 PA 642, MCL 700.1 to 700.993, OR THE ESTATES AND PROTECTED
| NDI VI DUALS CODE, 1998 PA 386, MCL 700.1101 TO 700. 8102, and the
parent has substantially failed, w thout good cause, to conply
with a court-structured plan described in section 424b or 424c of
the revised probate code, 1978 PA 642, MCL 700.424b and 700. 424c,
OR SECTI ON 5207 OR 5209 OF THE ESTATES AND PROTECTED | NDI VI DUALS
CODE, 1998 PA 386, MCL 700.5207 AND 700.5209, regarding the child
to the extent that the nonconpliance has resulted in a disruption
of the parent-child relationship.

(f) The child has a guardi an under the revised probate code,
1978 PA 642, MCL 700.1 to 700.993, OR THE ESTATES AND PROTECTED
| NDI VI DUALS CODE, 1998 PA 386, MCL 700.1101 TO 700. 8102, and both
of the foll ow ng have occurred:

(1) The parent, having the ability to support or assist in
supporting the mnor, has failed or neglected, wthout good
cause, to provide regular and substantial support for the m nor
for a period of 2 years or nore before the filing of the petition
or, if a support order has been entered, has failed to substan-
tially conply with the order for a period of 2 years or nore
before the filing of the petition.

(11) The parent, having the ability to visit, contact, or
communi cate with the mnor, has regularly and substantially
failed or neglected, w thout good cause, to do so for a period of
2 years or nore before the filing of the petition.

(g) The parent, without regard to intent, fails to provide

proper care or custody for the child and there is no reasonable

04527' 99



© 00 N oo o h~h W N P

N N N NN NN R B RBR R B R R R R R
o 0o M W N P O ©O 0 N O 0o M WOWN PP O

13
expectation that the parent will be able to provide proper care
and custody within a reasonable tine considering the child's
age.

(h) The parent is inprisoned for such a period that the
child will be deprived of a nornmal honme for a period exceeding 2
years, and the parent has not provided for the child' s proper
care and custody, and there is no reasonabl e expectation that the
parent will be able to provide proper care and custody within a
reasonable tine considering the child s age.

(1) Parental rights to 1 or nore siblings of the child have
been term nated due to serious and chronic neglect or physical or
sexual abuse, and prior attenpts to rehabilitate the parents have
been unsuccessful.

(Jj) There is a reasonable |ikelihood, based on the conduct
or capacity of the child' s parent, that the child wll be harned
if he or she is returned to the hone of the parent.

(k) The parent abused the child or a sibling of the child
and the abuse included 1 or nore of the foll ow ng:

(1) Abandonnment of a young child.

(11) Crimnal sexual conduct involving penetration,
attenpted penetration, or assault with intent to penetrate.

(11m) Battering, torture, or other severe physical abuse.

(1v) Loss or serious inpairnment of an organ or |inb.

(v) Life threatening injury.

(vi) Murder or attenpted nurder.

(viii) VOLUNTARY MANSLAUGHTER.
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(vini) Al DI NG AND ABETTI NG, ATTEMPTI NG TO COMWM T, CONSPI Rl NG
TO COWM T, OR SOLI'I C TI NG MURDER OR VCOLUNTARY MANSLAUGHTER.

() The parent's rights to another child were term nated as
a result of proceedings under section 2(b) of this chapter or a
simlar |aw of another state.

(m The parent's rights to another child were voluntarily
termnated followng the initiation of proceedi ngs under section
2(b) of this chapter or a simlar |aw of another state.

(n) The parent is convicted of 1 or nore of the foll ow ng,
and the court determnes that termnation is in the child s best
i nterests because continuing the parent-child relationship with
t he parent would be harnful to the child:

(1) Aviolation of section 316, 317, 520b, 520c, 520d, 520e,
or 520g of the M chigan penal code, 1931 PA 328, MCL 750. 316,

750. 317, 750.520b, 750.520c, 750.520d, 750.520e, and 750.520g.

(1) Aviolation of a crimnal statute, an elenent of which
is the use of force or the threat of force, and which subjects
the parent to sentencing under section 10, 11, or 12 of chapter
| X of the code of crimnal procedure, 1927 PA 175, MCL 769. 10,
769.11, and 769. 12.

(11m) A federal law or law of another state with provisions
substantially simlar to a crinme or procedure listed or described
i n subparagraph (1) or (1l).

(4) If a petition to termnate the parental rights to a
child is filed, the court may enter an order term nating parental
rights under subsection (3) at the initial dispositional

hearing. |If a petition to termnate parental rights to a child
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is filed, parenting tinme for a parent who is a subject of the
petition is automatically suspended and, except as ot herw se pro-
vided in this subsection, remains suspended at |east until a
decision is issued on the termnation petition. |If a parent
whose parenting tinme is suspended under this subsection estab-
lishes, and the court determ nes, that parenting tine will not
harmthe child, the court may order parenting time in the anmount
and under the conditions the court determ nes appropriate.

(5) If the court finds that there are grounds for term na-
tion of parental rights, the court shall order term nation of
parental rights and order that additional efforts for reunifica-
tion of the child wwth the parent not be nade, unless the court
finds that term nation of parental rights to the child is clearly
not in the child s best interests.

(6) As used in this section, "concerned person"” neans a
foster parent wwth whomthe child is living or has |lived who has
speci fic knowl edge of behavior by the parent constituting grounds
for term nation under subsection (3)(b) or (g) and who has con-
tacted the famly independence agency, the prosecuting attorney,
the child s attorney, and the child' s guardian ad litem if any,
and is satisfied that none of these persons intend to file a

petition under this section.

04527' 99 Fi nal page. GM\H



