HOUSE BILL No. 5294

N~ oo oA o WON P

HOUSE BILL No. 5294

February 3, 2000, Introduced by Rep. Minore and referred to the Committee on Tax
Policy.

A bill to amend 1975 PA 228, entitled
"Si ngl e busi ness tax act,"
by amendi ng sections 4, 9, 31, and 73 (MCL 208.4, 208.9, 208. 31,
and 208.73), sections 4 and 31 as anmended by 1999 PA 115,
section 9 as anmended by 1998 PA 539, and section 73 as anended by
1995 PA 80.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 4. (1) "Casual transaction” neans a transaction nade
or engaged in other than in the ordinary course of repeated and
successive transactions of a |ike character, except that a trans-
action nmade or engaged in by a person that is incidental to that
person’s regul ar business activity is a business activity within
the nmeaning of this act.

(2) "Conm ssioner"” means the state conm ssioner of revenue.
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(3) Except as otherw se provided in this section,
"conpensation” neans all wages, salaries, fees, bonuses,
conmi ssions, or other paynents nmade in the taxable year on behal f
of or for the benefit of enployees, officers, or directors of the
taxpayers. Conpensation includes, but is not limted to, pay-
ments that are subject to or specifically exenpt or excepted from
wi t hhol di ng under sections 3401 to 3406 of the internal revenue
code. Conpensation also includes, on a cash or accrual basis
consistent wth the taxpayer’s nmethod of accounting for federal
i ncome tax purposes, paynents to state and federal unenpl oynent
conpensati on funds, paynents under the federal insurance contri-
bution act and simlar social insurance prograns, paynents,
i ncluding self-insurance, for worker’s conpensation insurance,
paynments to individuals not currently working, paynents to depen-
dents and heirs of individuals because of current or forner |abor
services rendered by those individuals, paynents to a pension,
retirement, or profit sharing plan, and paynents for insurance
for which enpl oyees are the beneficiaries, including paynents
under health and wel fare and noni nsured benefit plans and pay-
ments of fees for the adm nistration of health and wel fare and
noni nsured benefit plans. Conpensation does not include any of
the foll ow ng:

(a) Discounts on the price of the taxpayer’s nerchandi se or
services sold to the taxpayer’s enpl oyees, officers, or directors
that are not available to other custoners.

(b) Paynents to an i ndependent contractor.
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(c) For tax years beginning after Decenber 31, 1994,
paynents to state and federal unenpl oynent conpensation funds.

(d) For tax years beginning after Decenber 31, 1994, the
enpl oyer’ s portion of paynents under the federal insurance con-
tributions act, chapter 21 of subtitle C of the internal revenue
code, 26 U . S.C. 3101 to 3128, the railroad retirement tax act,
chapter 22 of subtitle C of the internal revenue code, 26
U S.C. 3201 to 3233, and simlar social insurance prograns.

(e) For tax years beginning after Decenber 31, 1994, pay-
ments, including self-insurance paynents, for worker’s conpensa-
tion insurance or federal enployers’ liability act insurance pur-
suant to chapter 149, 35 Stat. 65, 45 U.S.C. 51 to 60.

(F) FOR TAX YEARS BEG NNI NG AFTER DECEMBER 31, 1999, PAY-
MENTS UNDER HEALTH AND WELFARE AND NONI NSURED BENEFI T PLANS AND
PAYMENTS OF FEES FOR THE ADM NI STRATI ON OF HEALTH AND WELFARE AND
NONI NSURED BENEFI T PLANS.

(4) "Departnent” means the revenue bureau of the departnent
of treasury.

Sec. 9. (1) "Tax base" nmeans busi ness incone, before appor-
tionment or allocation as provided in chapter 3, even if zero or
negative, subject to the adjustnents in —subsections—(2)—to (9 —
THI S SECTI ON.

(2) Add gross interest incone and dividends derived from
obligations or securities of states other than Mchigan, in the
same anount that was excluded from federal taxable incone, |ess

the related portion of expenses not deducted in conputing federal
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t axabl e i ncone because of sections 265 and 291 of the internal
revenue code.

(3) Add all taxes on or neasured by net incone and the tax
i nposed by this act to the extent the taxes were deducted in
arriving at federal taxable incone.

(4) Add the following, to the extent deducted in arriving at
federal taxable incone:

(a) A carryback or carryover of a net operating | oss.

(b) A carryback or carryover of a capital |oss.

(c) A deduction for depreciation, anortization, or imedi ate
or accelerated wite-off related to the cost of tangi ble assets.

(d) A dividend paid or accrued except a dividend that repre-
sents a reduction of premuns to policyhol ders of insurance
conpani es.

(e) A deduction or exclusion by a taxpayer due to a cl assi -
fication as, or the paynment of comm ssions or other fees to, a
donestic international sales corporation or any |ike special
classification the purpose of which is to reduce or postpone the
federal income tax liability. This subdivision does not apply to
t he special provisions of sections 805, 809, and 815(c)(2)(A) of
the internal revenue code.

(f) Al interest including anounts paid, credited, or
reserved by insurance conpani es as anounts necessary to fulfill
the policy and other contract liability requirenents of sections
805 and 809 of the internal revenue code. Interest does not
i ncl ude paynents or credits made to or on behalf of a taxpayer by

a manufacturer, distributor, or supplier of inventory to defray
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any part of the taxpayer’s floor plan interest, if these paynents
are used by the taxpayer to reduce interest expense in determ n-
ing federal taxable inconme. For purposes of this section, "floor
plan interest” means interest paid that finances any part of the
taxpayer’s purchase of autonobile inventory from a manufacturer
di stributor, or supplier. However, anmounts attributable to any
invoiced itens used to provide nore favorable floor plan assist-
ance to a taxpayer than to a person who is not a taxpayer is con-

sidered interest paid by a manufacturer, distributor, or

supplier.

(g) Al royalties except for the follow ng:

(i) On and after July 1, 1985, oil and gas royalties that
are excluded in the depletion deduction cal cul ati on under the

i nternal revenue code.

(ii) Cable television franchise fees described in section
622 of part Il of title VI of the conmunications act of 1934, 47
U S. C 542

(ii1) Except as provided in subparagraph (iv), for the tax
years 1986 and after 1986, a franchise fee as defined by section
3 of the franchise investnent [aw, 1974 PA 269, MCL 445.1503, in

the foll ow ng anounts:

(A) For the tax years 1986, 1987, and 1988, 20% of the fran-
chise fee.

(B) For the tax years 1989 and 1990, 50% of the franchise
fee.

(C For the tax years 1991 and after 1991, 100% of the
franchi se fee.
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(iv) For the tax years ending before 1991, this subdivision
does not apply to a fee for services paid by a franchi see that,
with respect to a specific provision of a franchise agreenent, a
court of conpetent jurisdiction, before June 5, 1985, has deter-
mned is not a royalty paynment under this act.

(v) Filmrental or royalty paynents paid by a theater owner
to a filmdistributor, a filmproducer, or a filmdistributor and
pr oducer .

(vi) Royalties, fees, charges, or other paynents or consid-
eration paid or incurred by radio or television broadcasters for
program matter or signals.

(vii) Royalties, fees, charges, or other paynents or consid-
eration paid by a filmdistributor for copyrighted notion picture
films, programmatter, or signals to a film producer.

(viii) For tax years that begin after Decenber 31, 1993,
royalties paid by a |licensee of application conputer software,
operating systemsoftware, or system software pursuant to a
license agreenent. As used in this subparagraph and
subsection (7)(c)(vii):

(A) "Application conputer software" neans a set of state-
ments or instructions that when incorporated in a machi ne usabl e
medi um i s capabl e of causing a machi ne or device having infornma-
tion processing capabilities to indicate, perform or achieve a
particul ar business function, task, or result for the nontechni-
cal end user. Application conputer software includes any other
conputer software that does not qualify under

sub- subpar agraph (b) or (c).
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(B) "Operating systemsoftware” neans a set of statements or
i nstructions that when incorporated into a machi ne or device
havi ng i nformati on processing capabilities is an interface
bet ween the conputer hardware and the application conmputer soft-
ware or system software.

(C "System software"” neans a set of statenents or instruc-
tions that interacts with operating systemsoftware that is
devel oped, |icensed, and intended for the exclusive use of data
processi ng professionals to build, test, manage, or maintain
application conputer software for which a |icense agreenent is
signed by the licensor and |icensee at the tine of the transfer
of the software and that is not transferred to the |icensee as
part of or in conjunction with a sale or |ease of conputer
har dwar e

(h) A deduction for rent attributable to a | ease back that
continues in effect under the former provisions of section
168(f)(8) of the internal revenue code of 1954 as that section
provi ded i nmedi ately before the tax reformact of 1986, Public
Law 99-514, becane effective or to a | ease back of property to
whi ch the anendnents nmade by the tax reformact of 1986 do not
apply as provided in section 204 of the tax reformact of 1986.

(5) Add conpensati on.

(6) Add a capital gain related to business activity of indi-
viduals to the extent excluded in arriving at federal taxable
i ncone.

(7) Deduct the following, to the extent included in arriving

at federal taxable incone:
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(a) A dividend received or considered received, including
the foreign dividend gross-up provided for in the internal reve-
nue code.

(b) Al interest except anmounts paid, credited, or reserved
by an i nsurance conpany as anounts necessary to fulfill the
policy and other contract liability requirenments of sections 805
and 809 of the internal revenue code.

(c) Al royalties except for the foll ow ng:

(i) On and after July 1, 1985, oil and gas royalties that
are included in the depletion deduction cal cul ati on under the
i nternal revenue code.

(1i) Except as provided in subparagraph (iii), for the 1986
tax year and after the 1986 tax year, a franchise fee as defined
in section 3 of the franchise investnment |aw, 1974 PA 269,

MCL 445. 1503, in the follow ng anounts:

(A) For the tax years 1986, 1987, and 1988, 20% of the fran-
chise fee.

(B) For the tax years 1989 and 1990, 50% of the franchise
fee.

(C For the tax years 1991 and after 1991, 100% of the fran-
chise fee.

(iii1) For the tax years ending before 1991, this subdivision
does not apply to a fee for services paid by a franchi see that,

with respect to a specific provision of a franchise agreenent, a
court of conpetent jurisdiction, before June 5, 1985, has deter-

mned is not a royalty paynment under this act.
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(iv) Filmrental or royalty paynents paid by a theater owner
to a filmdistributor, a filmproducer, or a filmdistributor and
pr oducer .

(v) Royalties, fees, charges, or other paynents or consider-
ation paid or incurred by radio or television broadcasters for
program matter or signals.

(vi) Royalties, fees, charges, or other paynents or consid-
eration paid by a filmdistributor for copyrighted notion picture
films, programmatter, or signals to a film producer.

(vii) For tax years that begin after Decenber 31, 1997, roy-
alties received by a licensor, distributor, devel oper, marketer,
or copyright hol der of application conputer software or operating
system software pursuant to a |icense agreenent. System software
is not included within the exception under this subparagraph.

(d) Rent attributable to a | ease back that continues in
effect under the fornmer provisions of section 168(f)(8) of the
i nternal revenue code of 1954 as that section provided i medi -
ately before the tax reformact of 1986, Public Law 99-514,
becane effective or to a | ease back of property to which the
amendnents nmade by the tax reformact of 1986 do not apply as
provided in section 204 of the tax reform act of 1986.

(8) Deduct a capital |loss not deducted in arriving at fed-
eral taxable inconme in the year the | oss occurred.

(9) To the extent included in federal taxable inconme, add
the loss or subtract the gain fromthe tax base that is attribut-

able to another entity whose business activities are taxable
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under this act or would be taxable under this act if the business
activities were in this state.

(10) FOR TAX YEARS THAT BEG N AFTER DECEMBER 31, 1998, A
TAXPAYER W TH GROSS RECEI PTS AS FOLLOAS MAY DEDUCT THE SPECI FI ED
AMOUNTS:

(A) DEDUCT $500, 000. 00 W TH GROSS RECEI PTS OF $1, 000, 000. 00
OR LESS.

(B) DEDUCT $400, 000. 00 W TH GROSS RECEI PTS OF MORE THAN
$1, 000, 000. 00 BUT LESS THAN $1, 250, 000. 00.

(C) DEDUCT $300, 000. 00 W TH GROSS RECEI PTS OF $1, 250, 000. 00
OR MORE BUT LESS THAN $1, 500, 000. 00.

Sec. 31. (1) Except as provided in subsections (5) and (6),
there is levied and i nposed a specific tax upon the adjusted tax
base of every person with business activity in this state that is
all ocated or apportioned to this state at the followng rates for
t he specified periods:

(a) Before COctober 1, 1994, 2.35%

(b) After Septenmber 30, 1994 and before January 1, 1999,

2. 30%

(c) Beginning January 1, 1999 and each January 1 after 1999,
the rate under this subsection shall be reduced as provided in
subsection (5) UNTIL THE RATE IS 1. 7%

(2) As used in this section, "adjusted tax base" neans the
tax base allocated or apportioned to this state pursuant to chap-
ter 3 with the adjustnments prescribed by —sections—23—and—23b—
SECTI ON 35A and the exenptions prescribed by section 35. |If the

adj usted tax base exceeds 50% of the sum of gross receipts, plus
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the adjustnments provided in section 23b{aj—to—{(g)— 35A
apportioned or allocated to Mchigan with the apportionnent frac-
tion cal cul ated pursuant to chapter 3, the adjusted tax base nay,
at the option of the taxpayer, be reduced by that excess. If a
t axpayer reduces the adjusted tax base under this subsection, the
taxpayer is not entitled to the adjustnent provided in subsection
(4) for the sane taxable year. This subsection does not apply to
an adjusted tax base under section 22a.

(3) The tax levied under this section and inposed is upon
the privilege of doing business and not upon incone.

(4) Inlieu of the reduction provided in subsection (2), a
person may elect to reduce the adjusted tax base by the percen-
tage that the conpensation divided by the tax base exceeds 63%
The deduction shall not exceed 37% of the adjusted tax base. For
pur poses of conputing the deduction allowed by this subsection,
as effective for the respective tax year, conpensation does not
i ncl ude anobunts of conpensation exenpt fromtax under section
35(1)(e). This subsection does not apply to an adjusted tax base
under section 22a.

(5) If the conprehensive annual financial report of this
state for a state fiscal year, published pursuant to section 494
of the managenent and budget act, 1984 PA 431, MCL 18. 1494,
reports an endi ng bal ance of nore than $250, 000, 000.00 in the
countercyclical budget and econom c stabilization fund created
under section 351 of the managenent and budget act, 1984 PA 431,
MCL 18.1351, for that state fiscal year, the tax rate under this

section shall be reduced by 0.1 percentage point on the January 1
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follow ng the end of the state fiscal year for which the report
was issued UNTIL THE RATE IS 1. 7%

(6) The departnent shall annualize the rate under this sec-
tion as necessary, and the applicable annualized rate shall be
i mposed.

Sec. 73. (1) An annual or final return shall be filed with
the departnent in the formand content prescribed by the depart-
ment by the last day of the fourth nonth after the end of the
taxpayer’s tax year. Any final liability shall be remtted wth
this return. A person whose apportioned or allocated gross
recei pts plus the adjustnments provided in section —23b(a)y—(b)+
and—(c)— 35A are less than the follow ng amount for the appropri-

ate year need not file a return or pay the tax provided under

this act:

(a) $40,000.00 for tax years begi nning before January 1,
1991.

(b) $60,000.00 for tax years begi nning after Decenber 31,
1990 and before January 1, 1992.

(c) $100, 000.00 for tax years beginning after Decenber 31,
1991 and before January 1, 1994.

(d) $137,500.00 for tax years begi nning after Decenber 31,
1993 and before January 1, 1995.

(e) $250,000.00 for tax years beginning after Decenber 31,
1994 AND BEFORE JANUARY 1, 2000.

(F) EXCEPT AS PROVI DED I N SUBSECTI ON (6), $500,000.00 FOR
TAX YEARS BEGQ NNI NG AFTER DECEMBER 31, 1999.
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(2) For a person whose apportioned or allocated gross
recei pts plus the adjustnments provided in section —23b{a—(b)+
and—(¢c)— 35A are for a tax year less than 12 nonths, the anount
in subsection (1) shall be nmultiplied by a fraction, the numnera-
tor of which is the nunber of nonths in the tax year and the
denom nator of which is 12.

(3) The comm ssi oner upon application of the taxpayer and
for good cause shown may extend the date for filing the annual
return. Interest at the rate of 9% per annum shall be added to
the anmbunt of the tax unpaid for the period of the extension.

The comm ssioner shall require a tentative return and paynent of
an estimated tax.

(4) If a taxpayer is granted an extension of tinme within
which to file the federal inconme tax return for any taxable year,
the filing of a copy of the request for extension together with a
tentative return and paynent of an estinmated tax with the comm s-

sioner by the due date provided in subsection (1) shall automati -

cally extend the due date for the filing of a final return under
this act for an equivalent period plus 60 days. Interest at the
rate of 9% per annum shall be added to the anount of the tax

unpaid for the period of the extension.

(5) For tax years that end after July 6, 1994, an affiliated
group as defined in this act, a controlled group of corporations
as defined in section 1563 of the internal revenue code and fur-
ther described in 26 CF. R 1.414(b)-1 and 1.414(c)-1 to
1.414(c)-5, or an entity under conmmon control as defined in the

i nternal revenue code shall consolidate the gross receipts of the
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menbers of the affiliated group, nmenber corporations of the
controlled group, or entities under common control that have
apportioned or allocated gross receipts, plus the adjustnents
provi ded in section —23btay;—(b)y,—and—-(c)— 35A, of $100, 000. 00 or
nore to determne if the group or entity shall pay a tax or file
a return as provided under subsection (1). An individual nenber
of an affiliated group or controlled group of corporations or an
entity under common control is not required to file a return or
pay the tax under this act if that nenber or entity has appor-
tioned or allocated gross receipts, plus the adjustnents provided
in section 23b{a)y;—(b)y;—and—(¢c)— 35A, of |ess than $100, 000. 00.

(6) FOR TAX YEARS THAT BEA N AFTER DECEMBER 31, 1999, A
PERSON WHOSE APPORTI ONED OR ALLOCATED GROSS RECEI PTS PLUS THE
ADJUSTMENTS PROVI DED | N SECTI ON 35A ARE LESS THAN $1, 000, 000. 00
AND THAT PROVI DES HEALTH CARE COVERAGE OR HEALTH I NSURANCE TO I TS
EMPLOYEES NEED NOT FI LE A RETURN OR PAY THE TAX PROVI DED UNDER
TH S ACT.

Enacting section 1. This anmendatory act does not take
effect unless House Bill No. 5295 (request no. 05125 99) of

the 90th Legislature is enacted into | aw
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