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HOUSE BILL No. 5474

HOUSE BILL No. 5474

March 2, 2000, Introduced by Reps. Kowall, Gossdlin, Rick Johnson, Richardville,
Hager, Shackleton, Woodward and Bradstreet and referred to the Committee on Energy and
Technology.

A bill to anmend 1991 PA 179, entitled
"M chi gan tel econmuni cati ons act, "
(MCL 484.2101 to 484.2604) by addi ng section 507.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

SEC. 507. (1) A TELECOVMUNI CATI ONS PROVI DER SHALL NOT
| NCLUDE OR ADD OPTI ONAL SERVI CES I N AN END USER S TELECOMMUNI CA-
TI ONS SERVI CE PACKAGE W THOUT THE AUTHORI ZATI ON OF THE END USER

(2) THE COW SSI ON SHALL | SSUE ORDERS TO ENSURE THAT A TELE-
COVMUNI CATI ONS PROVI DER DOES NOT | NCLUDE OR ADD OPTI ONAL SERVI CES
IN THE END USER S TELECOVMUNI CATI ONS SERVI CE PACKAGE W THOUT THE
END USER S ORAL AUTHORI ZATI ON, WRI TTEN CONFI RVATI ON, CONFI RVATI ON
THROUGH AN | NDEPENDENT THI RD PARTY, OR OTHER VERI FI CATI ON PROCE-
DURES APPROVED BY THE COWM SSI ON, CONFI RM NG THE END USER S
| NTENT TO RECEI VE THE OPTI ONAL SERVI CES. THE ORDERS | SSUED UNDER
THI S SECTI ON SHALL REQUI RE THAT ALL PROVI DERS COVPLY W TH ANY

02986’ 99 * SAT

/%S "ON 111d 4SNOH



© 0 N oo o B~ wWw N PP

N N NN N NN R R R R R P R R R
o O N W N R O © 0 N o 0o M W N B O

2
REGULATI ONS ESTABLI SHED BY THE FEDERAL COMVUNI CATI ONS COW SSI ON
REGARDI NG THE PROVI DI NG OF OPTI ONAL TELECOVMUNI CATI ONS SERVI CES.

(3) UPON THE RECEI PT OF A COVPLAINT FI LED BY A PERSON ALLEG
NG A VIOLATION OF TH' S SECTI ON OR UPON THE COW SSI ON' S OMN
MOTI ON, THE COWM SSI ON MAY CONDUCT A CONTESTED CASE AS PROVI DED
UNDER SECTI ON 203.

(4) IF THE COW SSI ON FI NDS THAT A PERSON HAS VI OLATED THI S
SECTI ON OR AN ORDER | SSUED UNDER THI' S SECTI ON, THE COWM SSI ON
SHALL ORDER REMEDI ES AND PENALTI ES TO PROTECT AND MAKE VWHOLE END
USERS AND OTHER PERSONS WHO HAVE SUFFERED DAMAGES AS A RESULT OF
THE VI OLATI ON, | NCLUDI NG BUT NOT LIMTED TO 1 OR MORE OF THE
FOLLOW NG

(A) ORDER THE PERSON TO PAY A FINE FOR THE FI RST OFFENSE OF
NOT LESS THAN $10, 000. 00 OR MORE THAN $20, 000. 00. FOR A SECOND
AND ANY SUBSEQUENT OFFENSE, THE COMM SSI ON SHALL CORDER THE PERSON
TO PAY A FINE OF NOT LESS THAN $25, 000. 00 OR MORE THAN
$40, 000. 00. | F THE COW SSI ON FI NDS THAT THE SECOND OR ANY OF
THE SUBSEQUENT OFFENSES WERE KNOW NGLY MADE | N VI OLATI ON OF
SECTI ON 505, THE COW SSI ON SHALL ORDER THE PERSON TO PAY A FI NE
OF NOT MORE THAN $50, 000. 00.

(B) ORDER THE PROVI DER TO REFUND TO THE END USER ANY AMOUNT
THE END USER PAI D TO THE PROVI DER FOR THE UNAUTHORI ZED SERVI CES.

(© IF THE PERSON IS LI CENSED UNDER THI' S ACT, REVOKE THE
LI CENSE | F THE COVM SSI ON FI NDS A PATTERN OF VI CLATIONS OF THI S
SECTI ON.

(D) |1 SSUE CEASE AND DESI ST ORDERS.
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(5) NOTW THSTANDI NG SUBSECTI ON (4), A FINE SHALL NOT BE
| MPOSED FOR A VI OLATI ON OF THI'S SECTI ON | F THE PROVI DER HAS
OTHERW SE FULLY COMVPLIED W TH THI'S SECTI ON AND SHOWS THAT THE
VI OLATI ON VAS AN UNI NTENTI ONAL AND BONA FI DE ERROR NOTW THSTAND-
| NG THE MAI NTENANCE OF PROCEDURES REASONABLY ADOPTED TO AVO D THE
ERROR. EXAMPLES OF A BONA FI DE ERROR | NCLUDE CLERI CAL, CALCULA-
TI ON, COVPUTER MALFUNCTI ON, PROGRAMM NG, OR PRI NTI NG ERRORS. AN
ERROR | N LEGAL JUDGMVENT W TH RESPECT TO A PERSON S OBLI GATI ONS
UNDER THI'S SECTION IS NOT A BONA FI DE ERROR. THE BURDEN OF PROV-
| NG THAT A VI OLATI ON WAS AN UNI NTENTI ONAL AND BONA FI DE ERROR |'S
ON THE PROVI DER

(6) |F THE COVM SSI ON FI NDS THAT A PARTY' S COMPLAI NT OR
DEFENSE FI LED UNDER THI'S SECTI ON |'S FRI VOLOUS, THE COWM SSI ON
SHALL AWARD TO THE PREVAI LI NG PARTY COSTS, | NCLUDI NG REASONABLE
ATTORNEY FEES, AGAI NST THE NONPREVAI LI NG PARTY AND THEI R
ATTORNEY.

(7) AS USED IN THI'S SECTI ON:

(A) "END USER' MEANS THE RETAIL SUBSCRI BER OF A TELECOVMUNI -
CATI ONS SERVI CE.

(B) " TELECOVMMUNI CATI ONS PROVI DER' OR "PROVI DER' MEANS A
PERSON THAT PROVI DES 1 OR MORE TELECOMMUNI CATI ONS SERVI CES FOR
COVPENSATI ON.  TELECOMMUNI CATI ONS PROVI DER DOES NOT | NCLUDE A
PROVI DER OF COMMERCI AL MOBI LE SERVI CE AS DEFI NED | N SECTI ON
332(d) (1) OR PART | OF TITLE |11 OF THE COVMMUNI CATI ONS ACT OF
1934, CHAPTER 652, 96 STAT. 1096, 47 U.S.C. 332.
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