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HOUSE BILL No. 6156

November 28, 2000, Introduced by Reps. Bradstreet and Sheltrown and referred to the
Committee on Family and Civil Law.

A Dbill to amend 1976 PA 442, entitled
"Freedom of information act,"”
by anendi ng sections 5 and 10 (MCL 15.235 and 15.240), as anended
by 1996 PA 553.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 5. (1) Except as provided in section 3, a person
desiring to inspect or receive a copy of a public record shall
make a witten request for the public record to the FO A coordi -
nator of a public body. A witten request nmade by facsimle,
electronic mail, or other electronic transm ssion is not received
by a public body's FO A coordinator until 1 business day after
the el ectronic transm ssion is made.

(2) Unless otherwi se agreed to in witing by the person

maki ng the request, a public body shall respond to a request for
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a public record within 5 business days after the public body
recei ves the request by doing 1 of the follow ng:

(a) Granting the request.

(b) Issuing a witten notice to the requesting person deny-

I ng the request.

(c) Ganting the request in part and issuing a witten
notice to the requesting person denying the request in part.

(d) Issuing a notice extending for not nore than 10 busi ness
days the period during which the public body shall respond to the
request. A public body shall not issue nore than 1 notice of
extension for a particular request.

(3) Failure to respond to a request -—purstant—to— UNDER sub-
section (2) constitutes a public body's final determnation to
deny the request AND MAY RESULT IN A CIVIL ACTI ON UNDER THI S SUB-
SECTI ON, A CRIM NAL ACTI ON UNDER SECTION 10, OR BOTH. In a cir-
cuit court action to conpel a public body's disclosure of a
public record under section 10, the circuit court shall assess
PUNI TI VE damages agai nst the public body -—pturstant—te— AS PRO
VIDED IN section —36{8)— 10 if the circuit court has done both of
the foll ow ng:

(a) Determ ned that the public body has not conplied with
subsection (2).

(b) Ordered the public body to disclose or provide copies of
all or a portion of the public record.

(4) Awitten notice denying a request for a public record

in whole or in part is a public body's final determnation to
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deny the request or portion of that request. The witten notice
shal | contain:

(a) An explanation of the basis under this act or other
statute for the determ nation that the public record, or portion
of that public record, is exenpt fromdisclosure, if that is the
reason for denying all or a portion of the request.

(b) Acertificate that the public record does not exist
under the nanme given by the requester or by another nanme reason-
ably known to the public body, if that is the reason for denying
the request or a portion of the request.

(c) A description of a public record or information on a
public record that is separated or del eted —purstant—to— UNDER
section 14, if a separation or deletion is nade.

(d) Afull explanation of the requesting person's right to
do either of the foll ow ng:

(i) Submt to the head of the public body a witten appeal
that specifically states the word "appeal” and identifies the
reason or reasons for reversal of the disclosure denial

(i) Seek judicial review of the denial under section 10.

(e) Notice of the right to receive attorneys' fees and dam
ages as provided in section 10 if, after judicial review, the
circuit court determ nes that the public body has not conplied
with this section and orders disclosure of all or a portion of a
public record.

(5) The individual designated in section 6 as responsible
for the denial of the request shall sign the witten notice of

deni al .
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(6) If a public body issues a notice extending the period
for a response to the request, the notice shall specify the rea-
sons for the extension and the date by which the public body wll
do 1 of the follow ng:

(a) Grant the request.

(b) Issue a witten notice to the requesting person denyi ng
t he request.

(c) Gant the request in part and issue a witten notice to
t he requesting person denying the request in part.

(7) If a public body nakes a final determ nation to deny in
whol e or in part a request to inspect or receive a copy of a
public record or portion of that public record, the requesting
person may do either of the follow ng:

(a) Appeal the denial to the head of the public body

—purstant—to— AS PROVIDED I N section 10.

(b) Comrence an action in circuit court ——purstant—to—
UNDER section 10.

Sec. 10. (1) If a public body nmakes a final determ nation
to deny all or a portion of a request, the requesting person may
do 1 of the followng at his or her option:

(a) Submt to the head of the public body a witten appeal
that specifically states the word "appeal” and identifies the
reason or reasons for reversal of the denial.

(b) Commrence an action in the circuit court to conpel the
public body's disclosure of the public records within 180 days

after a public body's final determ nation to deny a request.
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(2) Wthin 10 days after receiving a witten appeal
—pur-stant—to— UNDER subsection (1)(a), the head of a public body
shall do 1 of the follow ng:

(a) Reverse the disclosure denial

(b) Issue a witten notice to the requesting person uphol d-

I ng the disclosure denial.

(c) Reverse the disclosure denial in part and issue a wit-
ten notice to the requesting person uphol ding the disclosure
denial in part.

(d) Under unusual circunstances, issue a notice extending
for not nore than 10 busi ness days the period during which the
head of the public body shall respond to the witten appeal. The
head of a public body shall not issue nore than 1 notice of
extension for a particular witten appeal .

(3) A board or comm ssion that is the head of a public body
I's not considered to have received a witten appeal under subsec-
tion (2) until the first regularly schedul ed neeting of that
board or conm ssion follow ng subm ssion of the witten appeal
under subsection (1)(a). |If the head of the public body fails to
respond to a witten appeal —purstant—toe— UNDER subsection (2),
or if the head of the public body upholds all or a portion of the
di scl osure denial that is the subject of the witten appeal, the
requesti ng person nmay seek judicial review of the nondisclosure
by commencing an action in circuit court under
subsection (1)(b).

(4) In an action comrenced under subsection (1)(b), a court

that determnes a public record is not exenpt from di scl osure
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shall order the public body to cease w thhol ding or to produce
all or a portion of a public record wongfully w thheld, regard-
| ess of the location of the public record. The circuit court for
the county in which the conpl ai nant resides or has his or her
princi pal place of business, or the circuit court for the county
i n which the public record or an office of the public body is
| ocated has venue over the action. The court shall determ ne the
matter de novo and the burden is on the public body to sustain
its denial. The court, on its own notion, may view the public
record in controversy in private before reaching a decision
Failure to conply with an order of the court may be puni shed as
contenpt of court.

(5) An action commenced under this section and an appeal
froman action conmenced under this section shall be assigned for
hearing and trial or for argunent at the earliest practicable
date and expedited in every way.

(6) If a person asserting the right to inspect, copy, or

receive a copy of all or a portion of a public record prevails in

an action commenced under this section, the court shall award
reasonabl e attorneys' fees, costs, and disbursenents. |If the
person or public body prevails in part, the court may, in its

discretion, award all or an appropriate portion of reasonable
attorneys' fees, costs, and disbursenents. The award shall be
assessed agai nst the public body liable for damages under subsec-
tion (7).

(7) If the circuit court determnes in an action commenced

under this section that the public body has arbitrarily and
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capriciously violated this act by refusal or delay in disclosing
or providing copies of a public record, the court shall award, in
addition to any actual or conpensatory damages, punitive damages
in the anpbunt of $500.00 to the person seeking the right to
| nspect or receive a copy of a public record. The danmages shal
not be assessed agai nst an individual, but shall be assessed
agai nst the next succeeding public body that is not an individual
and that kept or maintained the public record as part of its
public function.

(8) A PUBLI C BODY THAT KNOW NGLY PROVI DES FALSE | NFORVATI ON
I N RESPONSE TO A REQUEST, OR KNOW NGLY FAILS TO RESPOND TO A
REQUEST W THI N 5 BUSI NESS DAYS AS PROVIDED IN SECTION 5, IS
QU LTY OF A M SDEMEANOR PUNI SHABLE, | F THE PUBLI C BODY IS AN
| NDI VI DUAL, BY A FINE OF NOT LESS THAN $1, 000. 00 OR NOT MORE THAN
$5, 000. 00, OR | MPRI SONMVENT FOR NOT MORE THAN 93 DAYS, OR BOTH,
OR, | F THE PUBLI C BODY IS NOT AN I NDI VI DUAL, BY A FINE OF NOT
LESS THAN $10, 000. 00 OR MORE THAN $100, 000. 00.
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